G O O DW ' N ; PR O C T E R Matthew Brewer Goodwin Procter LLp

202.346.4192 Counselors at Law
Mbrewer@goodwinprocter.com 901 New York Avenue NW
Washington, DC 20001
T: 202.346.4000
F:202.346.4444

May 23,2014

HAND DELIVERED

Arlington Asylum Office
1525 Wilson Boulevard, Suite 300
Arlington, Virginia 20598

Re: S - T

Application for Asylum and for Withholding of Removal

Dear Sir or Madam:

Please find the enclosed letter brief and supplemental documentation in support of the
Application for Asylum and for Withholding of Removal for Ms.

X3 ) originally filed on February 6, 2014. Exhibits 1-5, listed here, were
included in the initial filing, and are not enclosed in these materials.

Exhibit 1. Form I-589, Application for Asylum and for Withholding of Removal for
vis. R . =17l photograph. as well as o

additional copies;

Exhibit 2: Form G-28, Notice of Entry of Appearance as Attorney or Accredited
Representative for Mr. Matthew Brewer;

Exhibit 3: Copy of Ms. (| ORR Verification of Release Form,
submitted as evidence of Ms. INNNSEEEEN s dcsignation as an Unaccompanied
Alien Child;

Exhibit 4: USCIS, Questions and Answers: Updated Procedures for Determination of
Initial Jurisdiction over Asylum Applications Filed by Unaccompanied Alien
Children (June 10, 2013);

Exhibit 5: Memorandum from U.S. Citizenship & Immigration Servs. Acting Chief,
Asylum Division Ted Kim to Assoc. Dir., Serv. Ctr. Operations Donald Neufeld,
Updated Serv. Ctr. Operations Procedures for Accepting Forms I-589 Filed by
Unaccompanied Alien Children (June 4, 2013);
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Exhibit 6: In the Matter of __ (Arlington, VA, May 21, 2003);

Exhibit 7: In re Jose (San Francisco, CA, February 12, 2003);

Exhibit 8: In the Matter of E-S-A-M (Phoenix, AZ, March 20, 2003);

Exhibit 9: /n the Matter of ___, A 088-733-323 (Baltimore, MD, July 22, 2011);
Exhibit 10: In re Juan, A76 312 250, (Harlingen, TX, March 12, 1998);

Exhibit 11: In re Juan, A76 312 250, (BIA January 20, 1999);

Exhibit 12: USCIS Asylum Division, AOBTC Lesson Plan: Guidelines for Children’s
Asylum Claims (September 1, 2009);

Exhibit 13: Declaration of || | | GGG
Exhibit 14: Declaration of [ G

Exhibit 15: In re Jose (San Francisco, CA, February 12, 2003);

Exhibit 16: State’s Attorney for the Defense of Human Rights, /nforme Esepecial
sobre el Impacto de la Violencia en los Derechos de las Niias, Nifios y Adolescents
en El Salvador [Special Report on the Impact of Violence on the Rights of Children
and Adolescents in El Salvador], translation (May 2013);

Exhibit 17: U.S. Dep’t of State, Bureau of Democracy, Human Rights and Labor, £/
Salvador 2013 Human Rights Report (2013);

Exhibit 18: Nina Lakhani, Violence against women rises in El Salvador, Al Jazeera,
June 7, 2013;

Exhibit 19: Annual Report 2011 for El Salvador, TACRO, UNICEF (February 24,
2012);

Exhibit 20: Visit of the Special Representative of the UN Secretary-General on
Violence against Children, Ms. Marta Santos Pais, SRSG ON VIOLENCE AGAINST
CHILDREN (June 14, 2013);

Exhibit 21: Paulo Sergio Pinheiro, World Report on Violence Against Children, UN.
SECRETARY-GENERAL’S STUDY ON VIOLENCE AGAINST CHILDREN (2006);
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Exhibit 22: Edgardo Ayala, New Child Protection Law Starved of Resources, INTER
PRESS SERVICE (August 4, 2011);

Exhibit 23: Everyday aggression, The Economist, (September 21, 2013);

Exhibit 24: Special Representative of the Secretary General on Violence Against

Children concludes her visit to El Salvador, SRSG on Violence Against Children
(June 14, 2013);

Exhibit 25: £/ Salvador, UNITED NATIONS HUMAN RIGHTS COMMITTEE (November

18, 2010); and

Exhibit 26: Godfrey St. Bernard, Major Trends Affecting Families in Central America
and the Caribbean, UNITED NATIONS DIVISION OF SOCIAL POLICY AND DEVELOPMENT
DEPARTMENT OF ECONOMIC AND SOCIAL AFFAIRS PROGRAM ON THE FAMILY (May 23,
2003).

Exhibit 27: Ms. - Family Tree
Exhibit 28: Birth Certificate of Ms. _

For these reasons, please find enclosed the original and two copies of these supporting

documents for Ms. — application. Please feel free to contact me at 202-346-4192
or mbrewer@goodwinprocter.com if you have any additional questions or concerns.

Enclosures

Sincerely,

Matthew Brewer, Esq.
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Arlington Asylum Office

Bureau of Citizen & Immigrations Services
U.S. Dept. of Homeland Security

1525 Wilson Boulevard

Mailstop 2500

Arlington, VA 20598-2500

v N . m—
Letter Brief in Support of Application for Asylum and Withholding of Removal

Dear Asylum Officer:

I write to request a grant of asylum for Ms._ a young

woman from El Salvador who has endured past persecution and has a well-founded fear of future
persecution due to her membership in a particular social group consisting of her maternal
family.! Ms. also has a well-founded fear of future persecution, because, were she
to return to alvador, she would have no viable options other than to return to her abusive
family, where the persecution would resume.

While living as a minor in El Salvador, Ms. -was subject to persecution in
the form of more than a decade of persistent and severe emotional and physical abuse at the
hands of her paternal family. Ms. _ and her younger sister _, were
forced to live with their abusive relatives because her mother, who had been kicked out of the
house by her father, could not earn enough money living on her own to support them. Ms.
I s abused by her paternal family because of their hatred of her mother, and thus,
her persecution is on account of her membership in the “paradigmatic,” immutable social group
of family members, in this case children born to her biological mother. See Crespin-Valladares

v. Holder, 632 F.3d 117, 124 (4th Cir. 2011). This abuse continues for her younger sister, who
still lives in El Salvador, and would resume for Ms. (| ] <e she to return.

Ms,_ filed an application for asylum on February 6, 2014, at which time she
was a minor. While Ms. [ filed her application for asylum more than a year after
entering the United States, her application is not time-barred because she was an unaccompanied
alien child (“UAC?”) at the time of her application, and she is the principal applicant.

! For convenience, a partial family tree showing relevant family members is attached as Exhibit 27.

ACTIVE/51886134.8
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L MS. _MEETS THE STATUTORY REQUIREMENTS FOR
ASYLUM BECAUSE SHE HAS BEEN PERSECUTED IN THE PAST AND HAS
A WELL-FOUNDED FEAR OF FUTURE PERSECUTION SHOULD SHE
RETURN TO EL SALVADOR

Ms. is entitled to a favorable grant of asylum because she is a refugee
under Section of the Immigration and Nationality Act (“INA”), which defines a refugee as:

[A]ny person who is outside any country of such person’s nationality...who is unable or
unwilling to return to, and is unable or unwilling to avail himself or herself of the
protection of, that country because of persecution or a well-founded fear of persecution
on account of race, religion, nationality, membership in a particular social group, or
political opinion...

8 U.S.C. § 1101(a)(42)(A) (2013). A showing of either actual past persecution or a well-founded
fear of future persecution is grounds for the grant of asylum. See 8 C.F.R. § 208.13(b) (2013).
The past persecution or well-founded fear of future persecution can be based on any of five
enumerated protected grounds, including membership in a particular social group. 8 U.S.C. §
1101(a)(42)(A) (2013).

Ms. I .2 ]ifies for asylum because she suffered persistent and severe
emotional and physical abuse in El Salvador at the hands of her paternal relatives, and because
she has a well-founded fear of future persecution at the hands of those relatives if she were to
return to El Salvador. Ms. || lbclicves that she would continue to be the target of
physical and emotional abuse at the hands of her paternal relatives because of her relationship to
her mother. Her paternal relatives harbor a deep-seated hatred of Ms. s mother
and have repeatedly vented that anger by physically and emotionally abusing Ms.
and her younger sister, - who still lives with their paternal grandmother in El Salvador.”

A.  Ms. I 25 Already Suffered Persecution

1. The Past Persecution Standard

An applicant may be granted asylum with evidence of past persecution alone. 8 C.F.R. §
208.13(b)(1)(1) (2013); see also Matter of Chen, 20 1. & N. Dec. 16, 19 (BIA 1989). Although
persecution is not defined in the Act or its accompanying regulations, it is often described as “the
infliction of suffering or harm upon those who differ... in a way regarded as offensive. See, e.g.,
Desir v. lichert, 840 F.2d 723, 727 (9th Cir. 1988); see also Cardoza-Fonesca v. INS, 767 F.2d
1448, 1452 (9th Cir. 1985), aff’d, 480 U.S. 421 (1987). Threats to life or freedom are uniformly
found to be persecution (Matter of Acosta, 19 1. & N. Dec. 211, 216 (BIA 1985)) and physical
abuse, even when not life-threatening, will generally constitute persecution when the suffering or

2 Even if Ms | N fcor of future persecution if removed to El Salvador was not well-founded, she
nonetheless qualifies for a grant of asylum under 8§ C.F.R. § 208.13(b)(1 )(iii) (2013) because there is a reasonable
possibility that she may suffer other serious harm upon removal.

2
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harm experienced amounts to more than mere harassment. Begzatowski v. INS, 278 F.3d 665,
670 (7th Cir. 2002). In addition, persecution is generally assessed cumulatively, and relevant
incidents are not to be evaluated in isolation. See Baharon v. Holder, 588 F.3d 228, 232 (4th Cir.
2009).

Several decisions by Immigration Judges have recognized that abuse of a child at the
hands of a family member caregiver, and specifically mental and physical abuse of the type,
frequency and duration experienced by Ms. * can rise to the level of persecution.
See, e.g., In the Matter of __ (Arlington, VA, May 21, 2003) (attached as Exhibit 6); In re Jose
(San Francisco, CA, February 12, 2003) (attached as Exhibit 7); In the Matter of E-S-A-M
(Phoenix, AZ, March 20, 2003) (attached as Exhibit 8). In a recent case, a Baltimore, Maryland
Immigration Judge found that years of physical and emotional abuse of a young boy at the hands
of his caregiver grandfather “unquestionably constitute past persecution under the case law.” See
In the Matter of __, A 088-733-323 Baltimore, MD, (July 22, 2011) (attached as Exhibit 9)
citing Li v. Gonzales, 405 F.3d 171 (4th Cir. 2005); Baharon, 588 F.3d 226; Crespin-
Valladares, 632 F.3d 117. Similarly, /n re Juan, the immigration judge found, and the BIA
agreed, that persistent physical abuse of a child by his stepfather, coupled with the absence of
government protection, provided sufficient grounds to grant the abused child discretionary
asylum. In re Juan, A76 312 250, (Harlingen, TX, March 12, 1998), aff’d, (BIA January 20,
1999) (attached as Exhibits 10 and 11)(upholding grant of asylum based on persecution of a
social group defined as “minors without resources who have been abused by a custodial
parent.”). These decisions clearly establish that persistent emotional and physical abuse by
family members will constitute past persecution sufficient to support a grant of asylum.

Furthermore, U.S. Citizenship and Immigration Services (“USCIS”) “Guidelines for
Adjudicating Children’s Asylum Claims” explicitly recognize that the bar for establishing
persecution for children may be lower than for adults, stating that, “because children [are]
dependent on others for their care, [they] are prone to be more severely and potentially
permanently affected by trauma than adults,” and therefore, “[t]he harm a child fears or has
suffered may still qualify as persecution despite appearing to be relatively less than that
necessary for an adult to establish persecution.” See USCIS Asylum Division, AOBTC Lesson
Plan: Guidelines for Children’s Asylum Claims (September 1, 2009) at 37 (attached as Exhibit
12). In Ms._s case, the persistent mental and physical abuse she endured at the
hands of paternal family members for more than a decade meets the standard for past-persecution
as applied to adults, and thus easily surpasses the standard for past-persecution applicable to
children, which USCIS itself recognizes is lower than for an adult applicant.

2. Ms. _s Persecution in El Salvador

For more than a decade, Ms._was subject to frequent and severe emotional

and physical abuse, perpetrated by her paternal family members as a projection of their extreme
antipathy for her mother, * who was abandoned by her mother at a

young age, moved in with her boyfriend, Ms. I father,
and his family when she was about 14 years old in order to escape attempted molestation and
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physical abuse at the hands of her own caregivers. Declaration F“MLR
Decl.”) at Y 1-3 (attached as Exhibit 13). From the beginning, sister, [ G s
extremely jealous of [lllland the attention she received from Il and her other brother

and would verbally abuse on an almost daily basis. MLR Decl. at q 3.

At about the age of 18, became pregnant by [l with Ms. [ MLR
Decl. at ] 4. When Ms. was born, Econvinced B d their mother, I

that Ms. | v 2s not his biological daughter. Id. After that, the
emotional abuse only escalated, with both TllMand [ cining SEEEMin belittling and
tormenting [l MLR Decl. at q7 4-6. would call IIIEEE: prostitute that Twvas
paying to stay there, and called her “whore” and “slut” so often that she taught the young Ms.
I (o call her mother “whore” as well. MLR Decl. at 1 5-6.

s second daughter by |||} I +2s born, -Magain
who had been

When
accused ﬁving fathered the child with another man, though 1t was
seeing other women. MLR Decl. at ] 7. Because [JJJilldid not want another woman he was
seeing, I, to know about Mand the children, one day, without warning, he gavejlllil}
$25 and told her and her two young daughters and get out, with no regard to whether they had a
place to live. Id. moved in with an impoverished aunt several hours away, but, as a single
mother, she was unable to adequately provide for her daughters and was so malnourished that
she herself could not even produce milk. MLR Decl. at § 8. With both [JJfJand her daughters
starving, mother agreed to take in Ms. || d her sister, so that
B could work to earn money for the children’s food. MLR Decl. at 9.

Left with no other options, [llillsent Ms. _and her sister to move back in
with their father and his family, which included IIIEllE who was by then [ wife. MLR
Decl. at 79, 11.

Once Ms. moved back in with their father, she and her sister became the

constant target of their stepmother s jealousy and hatred of their biological mother. See
Declaration of (“SH Decl.”) at 1 3-4 (attached as Exhibit 14). [
continuously belittled their mother in front of Ms. [N -nd her sister, and both she and

-refused to let -isit the girls. SGR Decl. at 98, 11. [II:!so frequently beat
Ms. INIEEEE nd her sister, both with her bare hands and with a thick leather belt, often
covering their arms and legs with marks and bruises. B Dl ot 93. On one occasion,

hit Ms.iin the face hard enough to leave a black eye and a painful bruised
cheek. INBMDecl. at 4.

Ms. I f:ther was largely unaware of qbuse of the children, as he
would be gone for long periods of time while travelini for work. Decl. at 6. When her

father did notice marks and bruises on the girls, ould tell him they were the result of
innocent child’s play. J/d. On the few occasions when Ms. ied to tell her father
about the abuse, “would glare at her menacingly to keep her from telling him, and would
threaten even worse abuse if they continued to complain to him. Decl. at 5. The abuse at
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the hands of I continued for approximately two years, after which she and Ms.-
s father divorced and she moved out. IIMllDecl. at 9§ 13.

After oved out, Ms. s father dated another woman JJJJJij for
about 9 months. SGR Decl. at § 14. [~ ould let Ms. mother visit the girls,
but she also physically abused the girls, hitting them with a belt. SGR Decl. at 9 15-16.
Sometime after moved out, Ms. _s father moved to the United States, and
Ms. and her sister moved back in with their mother. SGR Decl. at §19. This
reunion was short-lived, as Ms. _s mother could not, on her own, earn enough
money to support the girls, so she, too, moved to the United States. SGR Decl. at -MILR
Decl. at § 15. Her only option at that point was for the girls to move back in with family.
SGR Decl. at §21; MLR Decl. at § 16.

After living with her aunt m‘”about six months, Ms. _and her sister
moved in with their grandmother here their emotional and physical abuse only
escalated. SGR Decl. at §21. Shortly after moving in, [ lloegan to physically abuse Ms.
d her sister, beating them on an almost daily basis with just about anything she
could get her hands on, including belts with metal buckles, pieces of firewood, cooking utensils,
and rubber shoes, as well as with her bare hands. SGR Decl. at §29. She would throw hot water
on the girls, leaving their skin red and swollen, and would somgti eat them until their legs
were bleeding. SGR Decl. at §30. Her grandmother and aunt would hurl constant insults
at IVP such as “dumbass,” “whore,” “bitch,” and “thief,” and tell her that she was

daughter, and that she was just like her mother, sleeping around with other men. SGR
hfeeling helpless

not
Decl. at §927, 37. The constant beatings and berating left Ms.
and constantly afraid of further angering her aunt and grandmother. SGR Decl. at §36. Once,

when her sister refused to do a small task, Ms. witnessed [INNEGNGNGGgr-b I
by the hair and slam her face against a cement table in the house, leaving her forehead bleeding
and impregnated with pieces of cement. SGR Decl. at §32. Ms. idid what she
could to protect herself and her younger sister, but she could not stop or prevent the beatings.
SGR Decl. at §34. As aminor, Ms. _was too young to go to the police for help,
and due to the acceptance of domestic and child abuse in Salvadorian culture (see section L.D.
below), she would have received no help had she gone. SGR Decl. at § 36.

In addition to the physical beatings and emotional abuse, [[Jjf»ould starve Ms.
and her sister, collecting the money [JJvas sending from the United States, but

not using it to feed the children, instead claiming thatjillllhad not sent enough money to
provide food for the girls. SGR Decl. at §23; MLR Decl. at ] 17-18. Any small inconvenience
for the grandmother would result in the girls not being fed anything for the day. SGR Decl. at
22. On one occasion, Ms. | sked her grandmother what she had done with the
money her mother had sent for she and her sister, and in response, || ierabbed her and
pushed her do i stairs, hurting her knee badly. SGR Decl. at § 33. Following this
incident, Ms. W’s aunt [ ook her to the doctor, and she had to wear a knee
brace for over a month and could barely stand the pain of sustaining her own weight without the
brace. Id.
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Ms. s emotional and physical abuse continued until June 2012, when at the
age of 16, she used money sent to her by her mother to pay a coyote to take her from El Salvador
to the United States to be with her mother. Decl. at 441, 43. The trip to the United States
was very difficult for Ms. made more so by the fact that she was almost six
months pregnant at the time, the result of her having been raped by a man in El Salvador whom
she had met at a street fair in Batres near her home. SGR Decl. at §43; MLR Decl. at §21.

Only when she arrived in the United States did her abuse end.

The abuse suffered by Ms. *is similar to the harm suffered by the applicants
in Matter of Lopez-Cruz, In re Jose, and Matter of E-S-A-M. As was determined for these
applicants, the years of severe emotional and physical abuse suffered by Ms. at the
hands of her paternal family is a form of past persecution that meets the threshold requirement
for asylum. impetus

B.  Ms. A so Gs Eligible For Asylum Based on Her Well-Founded
Fear of Future Persecution.

In addition to Ms. || s cligibility for asylum based on her experience of past
persecution, she also is eligible for asylum because she has a well-founded fear of future
persecution. See 8 U.S.C. § 1101(a)(42) (2013); 8 C.F.R. § 1208.13(b) (2013); see also Khalil v.
Ashcrozl‘t, 337 F.3d 50, 56 (1st Cir. 2003).> To establish a well-founded fear of future persecution, Ms.

does not need to show a clear probability of future persecution; qu need
only show a “reasonable possibility” of future persecution. INS v. Cardoza-Fonseca, 480 U.S. 421, 440
(1987); INS v. Stevic, 467 U.S. 407, 424-425 (1984). This reasonable possibility may be established by
showing that there is even a 10 percent chance that she will be persecuted. Cardoza-Fonseca, 480 U.S. at
440. While the establishment of a well-founded fear of future persecution is determined on a case-
specific, factual basis, it encompasses both an objective and a subjective element. 8 U.S.C. § 1101(a)(42)
(2013), see also Huaman-Cornelio v. BIA, 979 F.2d 995, 999 (4th Cir. 1992). To satisfy the subjective
component, an individual must show that he or she has a genuine fear of returning to his or her home
country. Asaniv. INS, 154 F.3d 719, 725 (7th Cir. 1998). To satisfy the objective component, the
applicant must demonstrate that a reasonable person in his or her circumstances would fear persecution if
forced to return to his or her native country. Id.

Ms ] 2tdavit (Exhibit 14) and the affidavit of her mother (Exhibit 13),
demonstrate that she has satisfied both the objective and subjective components of the test. Ms.
B s - real, subjective fear of persecution in her own mind, because, as a single
mother with no other family in El Salvador with whom she could live, she would have no choice

3

Because Ms. uffered persecution in the past, she is entitled to a presumption of a well-
founded fear of future persecution, even without any additional showing. 8 C.F.R. § 208.13(b)(1); Baharon, 588
F.3d at 232, citing Li, 405 F.3d at 177; see In re C—Y—Z—, 21 1. & N. Dec. 915, 919 (BIA 1997) (“The regulatory
presumption may be rebutted only by . . . evidence, that since the time the persecution occurred, conditions in the
applicant’s country have changed to an extent that the applicant no longer has a well-founded fear of persecution.”i‘
The government cannot rebut this presumption because conditions in El Salvador have not changed, as Ms.
is relatives are still living in El Salvador and continue to harbor deep-seated hatred against her and her
mother.
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but to live with her paternal family if she were to return, where she would be subject to the same
abuse she experienced before leaving for the United States. See SGR Decl. at § 54-55. If
anything, Ms. || ltcars that if she were to return, her family would treat her even
worse than before she left, tormenting her both for leaving to be with her mother, whom they
already despise, and for having failed to remain in the United States. Id. Ms.-also fears
for the safety of her baby, ] who she believes her paternal family would reject and would
thus suffer the same persecution that she experienced as a child. /d.

Ms. qs fear also is objectively reasonable based on the experience of her
younger sister, who still lives with her paternal grandmother in El Salvador and who continues to
be the victim of physical and emotional abuse on account of her relationship to their shared
biological mother. SGR Decl. at § 53. Moreover, the current country conditions in El Salvador
(described in Section LD of this letter), under whj jild and domestic abuse against
women are rampant, have not changed since MsMIeﬁ for the United States, and the

overnment is unable or unwilling to protect women and children from such abuse. Thus, Ms.
_has both an objectively and subjectively reasonable well-founded fear of future
persecution by her paternal family should she be returned to El Salvador.

C. Ms. _ Persecution Is On Account Of Her Membership In The
Social Group of Children Born to Respondent’s Mother

Ms. _belongs to the particular social group of children born to her
biological mother. The Fourth Circuit firmly recognized the existence of this social group in
Crespin-Valladares v. Holder, noting it is based on “kinship ties” that are “paradigmatically
immutable, and the BIA has since affirmed that family bonds are innate and unchangeable.” Id.
at 124 (citations omitted). “[E]very circuit to have considered the question has held that family
ties can provide a basis for asylum.” Id. at 125; see also Lopez-Soto v. Ashcroft, 383 F.3d 228,
235 (4th Cir. 2004) (“[w]e join our sister circuits in holding that ‘family’ constitutes a ‘particular
social group’ under 8 U.S.C. §1101 (a)(42)(A).”); Gebremichael v. INS, 10 F.3d 28, 36 (1st Cir.
1993) (“There can, in fact, be no plainer example of a social group based on common identifiable
and immutable characteristics than that of the nuclear family.”); Sanchez-Trujillo v. INS, 801
F.2d 1571, 1576 (9th Cir. 1986)(*“Perhaps a prototypical example of a ‘particular social group’

would consist of the immediate members of a certain family, the family being a focus of
fundamental affiliation concerns and common interests for most people.”)

Ms. d her sister,- are the biological daughters of their mother,
Ms. and as such are members of a discrete and recognizable social group
of children born to their mother. The abuse both sisters suffered was the product of their paternal

. family’s animosity towards and rejection of their mother, and thus MS._ and her
sister’s persecution is on account of their membership in that social group.* Ms. [ ENEGNGNG_G:
paternal relatives (stepmother, grandmother, and aunt) abused only she and her sister, and did so

4 Under the REAL ID Act of 2005, asylum applicants must demonstrate only that one of the enumerated

grounds (e.g., membership in a social group) was or will be, “at least one central reason” for their persecution. See
43 INA § 208(b)(1)(B)(1).
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because of their hatred of Ms. -s biological mother. Ms._s
membership in this social group is immutable and socially visible because she cannot change

who her biological mother is.

D. The Government of El Salvador Is Unwilling Or Unable to Protect Ms.

_ From Persecution.

Additionally, Ms. | EGNGNGzGG s eligible for asylum because the Salvadorian
government is unable or unwilling to protect her from persecution. Ms. _satisﬁes
the “state action” requirement for asylum because El Salvador has demonstrated a persistent
failure to protect children from domestic violence and child abuse. See In re Jose at 7 (stating

‘that “the rights of the child are systematically not protected in El Salvador, leaving children such
as Respondent vulnerable to the abuse meted out to him by his father”); /n re _, at 8 (San
Francisco, CA March 23, 2009) (attached as Exhibit 15); see generally State’s Attorney for the
Defense of Human Rights, Informe Especial sobre el Impacto de la Violencia en los Derechos de
las Nifias, Nifios y Adolescents en El Salvador [Special Report on the Impact of Violence on the
Rights of Children and Adolescents in El Salvador], translation (May 2013) (hereinafter “2013 El
Salvador Child Violence Report™), attached as Exhibit 16.

Child abuse and domestic violence continue to be widespread and serious problems in El
Salvador. See U.S. Dep’t of State, Bureau of Democracy, Human Rights and Labor, El Salvador
2013 Human Rights Report, 15, 17 (2013) (“2013 Human Rights Report™), attached as Exhibit
17; see also Nina Lakhani, Violence against women rises in El Salvador, AL JAZEERA, June 7,
2013, at 1 (“Endemic levels of sexual abuse and gender based violence have made El Salvador
one of the most dangerous countries in the world for girls and women”), attached as Exhibit 18.
In particular, physical harm in the form of severe corporal punishment has become a natural
corrective practice directed at children and adolescents in the home to the extent that it is
essentially a cultural norm, and is viewed as socially acceptable and even necessary in the eyes
of the perpetrators. 2013 El Salvador Child Violence Report at 41. Child abuse in El Salvador is
not limited to physical abuse, but also manifests as deprivations of basic necessities such as food
and clothing. Id. at 43.

Unfortunately, the Salvadorian government has failed to take remedial steps to protect the
ongoing human rights violations perpetrated against children and adolescents. Id. at 41-43. The
Salvadorian government’s continued unwillingness and inability to protect children from abuse
is enabled by widespread corruption, and weaknesses in the judiciary and security forces that
lead to a high level of impunity for such abuse. 2013 Human Rights Report at 1. Even the
Salvadorian State’s Attorney for the Defense of Human Rights acknowledges a “lack of action in
the form of forceful communication on the part of the central government and of the municipal
governments to adopt measures to increase awareness and institutional mechanisms to eradicate
violence against children and adolescents” and admits that the government has failed to carry out
the United Nation’s recommendations for child abuse protections, noting that violence against
children is one of the frequently reported abuses of children and adolescents year after year. 2013
El Salvador Child Violence Report at 41-43.
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In El Salvador, “[s]even out of every ten children are mistreated, two of every five
children and adolescents live without their mother, father or both, [and] 64% subsists in
abandonment because of maternal or paternal irresponsibility.” Annual Report 2011 for El
Salvador, TACRO, UNICEF, at 2 (February 24, 2012), attached as Exhibit 19. In a June 2013
report, the Special Representative of the UN Secretary-General on Violence against Children
stated that “[in] many cases, deprivation is the norm at home, with one in every two children
living in poverty, with limited access to social services of quality to help prevent and respond to
incidents of violence.” See Visit of the Special Representative of the UN Secretary-General on
Violence against Children, Ms. Marta Santos Pais, SRSG ON VIOLENCE AGAINST CHILDREN, at 4
(June 14, 2013), attached as Exhibit 20.

The home is the most dangerous place for children, and in El Salvador, as throughout
Latin America, the authoritarian values which underlie families and institutions rely on violence
for implementation. Paulo Sergio Pinheiro, World Report on Violence Against Children, U.N.
SECRETARY-GENERAL’S STUDY ON VIOLENCE AGAINST CHILDREN, 70-72 (2006), attached as
Exhibit 21. The Law for the Comprehensive Protection of Children and Adolescents and the
Law on Violence against Women, both passed in 2011, were viewed as steps toward addressing
the long-standing issues of child abuse and domestic violence; however, as is typical,
implementation and enforcement efforts have been neglected, (see Annual Report 2011 for El
Salvador, TACRO at 1; Edgardo Ayala, New Child Protection Law Starved of Resources, INTER
PRESS SERVICE (August 4, 2011), attached as Exhibit 22) and the efforts initiated have been
minimally effective at best. See El Salvador 2013 Human Rights Report at 15 (referring to
domestic violence); Everyday aggression, THE ECONOMIST, (September 21, 2013), attached as
Exhibit 23; Lakhani at 3. In the three years following the passage of these bills, the government
has failed to implement the necessary measures to allow for effective protection of children and
adolescents. See 2013 EI Salvador Child Violence Report at 97-98. The United Nations Special
Representative of the Secretary General also noted a social indifference to violence against
children and a lack of a comprehensive State policy with a long-term vision for children. See
Special Representative of the Secretary General on Violence Against Children concludes her
visit to El Salvador, SRSG ON VIOLENCE AGAINST CHILDREN (June 14, 2013), attached as
Exhibit 24; see also In re __at 8 (granting asylum based on child abuse, finding the expert’s
testimony credible that “[i]t is not unusual [in El Salvador] that the police and society view this
as a family matter and that it is not a problem in the country; that even in the police force it is
simply not taken seriously. It is not likely that someone who is seeking protection based on
domestic violence would even be taken seriously, and if they do get taken seriously in a report,
that report would not be followed up on or prosecuted by the Salvadorean authorities.”)

Young women and girls are particularly susceptible to violence, especially sexual abuse.
El Salvador 2013 Human Rights Report at 17 (“According to a 2012 World Bank report, 41
percent of the first pregnancies of girls between the ages of 10 and 19 resulted from sexual
abuse, and 12 percent of such pregnancies resulted from sexual abuse committed by a family
member.”). The “most risky place for girls and women is still at home.” Lakhani at 1. Laws
against domestic violence regularly go unenforced, and cases are not effectively prosecuted. See
El Salvador 2013 Human Rights Report at 15; Everyday aggression (stating that in the first 16
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months after passa%e of'the 2011 law, only 16 of 63 reported cases of violence against women
were followed up).” The abuses are so pervasive that “[a] large portion of the population
considered domestic violence socially acceptable, and, as with rape, its incidence was
underreported.” El Salvador 2013 Human Rights Report at 15.

Moreover, young women are unlikely to be able to successfully avoid such abuses by
living on their own. In In re , the court reiterated the country condition expert’s discussion of
the inability of young women to live alone, stating

“that due to social-cultural reasons, that young women are very
unlikely to be able to live elsewhere in El Salvador, that young
women only in instances such as they are professional, well off
financially, and have a steady job, live by themselves. Otherwise,
they live simply with family members, and individuals like the
respondent who are orphans and have no family members seek
even less protection.”

Inre __ at 8 (orphaned respondent moved in with her maternal uncle after the death of mother
and he began physically and emotionally abusing her and her brother). It is even more
challenging for single mothers who live at the margins of Salvadorian society. “They are among
the most vulnerable and often depend upon the financial contribution of men who wield power
on the basis of their occupations, community status, age or some other symbolic criterion.”
Godfrey St. Bernard, Major Trends Affecting Families in Central America and the Caribbean,
UNITED NATIONS DIVISION OF SOCIAL POLICY AND DEVELOPMENT DEPARTMENT OF ECONOMIC
AND SOCIAL AFFAIRS PROGRAM ON THE FAMILY, at 5 (May 23, 2003), attached as Exhibit 26.

E. Ms._s Request for Asylum Is Not Barred By Any of the
Statutory Disqualifiers.

Ms. _s asylum request is not barred by any of the statutory disqualifiers
because she has never persecuted others, has never resettled in another country, and is not a
danger to the security of the United States. See generally 8 U.S.C. § 1158(b)(2) (2013). There is
no third country available to Ms. |l 2nd although she traveled briefly through
Honduras, Guatemala and Mexico on her way to the United States, this does not represent an
intent to permanently resettle in another location. See Matter of Pula, 19 1. & N. Dec. 467 (BIA

1987).

3 See also El Salvador, UNITED NATIONS HUMAN RIGHTS COMMITTEE, at 3 (November 18, 2010), attached as
Exhibit 25 (showing concern for situation of women in the state, “the persistence of stereotypes and prejudices
regarding the role of women in society, reports that the number of murders of women has remained constant or even
increased during the reporting period, impunity for these murders, the lack of disaggregated statistical data on
crimes against the lives and integrity of women, the high rates of domestic violence in the State party, inadequate
coordination among State bodies involved in preventing and punishing domestic violence...”).
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Although Ms. _ entere tes around June 5, 2012, more than
one year prior to filing the application, Ms. s application is not subject to the one
year filing deadline because she is a UAC and the principal applicant. See INA § 208(a)(2)(E),
78 U.S.C. § 1158(a)(2)(E) (2013).

Nor would it be reasonable to expect Ms. _to avoid future persecution b
relocating within El Salvador. See 8 C.F.R. § 1208.13(b)(1)(i)(B) (2013). Although Ms.ﬁ

suffered persecution in her hometown of Usulutén, it is unreasonable to expect her to
relocate within El Salvador. The only family with whom she could live in El Salvador is the
same paternal family in Usulutdn that has already severely abused her. SGR Decl. at 9 55; MLR
Decl. at § 24. If forced to relocate, she would have to live on her own as a single mother to fend
for herself and her young baby. This would not only be next-to-impossible, as evidenced by her
mother [ls own experience (MLR Decl. at §f 8, 15), but potentially dangerous, as Ms.
_has already been raped once in the town in which she grew up. SGR Decl. at  52.
Consequently, if Ms. H were to return to El Salvador, she would be faced with a
Hobson’s choice of living with her abusive family, where her persecution would resume, or
living on her own, which is not possible.

1.  MS.IHEEEEE QUALIFIES FOR WITHHOLDING OF REMOVAL

In addition to meeting the standards for asylum, Ms._ also meets the
heightened “more likely than not” standard required for withholding of removal because it is
more likely than not that she will face future persecution if forced to return to El Salvador. See
Stevic, 467 U.S. at 424. As discussed above, Ms. || t2ces future persecution at the
hands of paternal relatives because of her relationship with her mother.

Further, the one year deadline required for an asylum application does not apply to
withholding of removal. While Ms. _’s status as an unaccompanied alien child
exempts her from the one year bar, she would still be eligible for withholding of removal.

III. MS. UALIFIES FOR WITHHOLDING UNDER THE
UNI NTION AGAINST TORTURE

The evidence also shows that Ms. |IINNEEEEEE is more likely than not to be tortured by
her persecutors, persons the government will not control, if she returns to El Salvador. Article 3
of the United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (“Convention Against Torture”) at 1465 U.N.T.S. Section 85 (Dec. 10,
1984) prohibits refoulement — the return of an alien to a country where it is more likely than not
that she will be tortured. See also 8 U.S.C. § 1231(a) (2013).

Ms. _s family exposed her and her sister to almost constant violent abuse,
causing them to feel scared and helpless, which could constitute torture. The severity of harm
necessary to establish torture is equal to or higher than the standard for persecution. Under the
regulations, torture is defined as “any act by which severe pain or suffering, whether physical or
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mental, is intentionally inflicted on a person” for purposes such as, punishing, intimidating or
coercing a person, among others. 8 C.F.R. § 1208.18(a)(1) (2013). Mental pain or suffering that
constitutes torture must be “prolonged” and result from intentional infliction or threatened
infliction of severe physical pain or suffering, threat of imminent death or the threat that another
person will imminently be subjected to death, severe physical pain or suffering. 8 C.F.R. §
1208.18(a)(4) (2013) (emphasis added). As a child, Ms. as forced to watch her
sister I be beaten almost daily. SGR Decl. at 993, 31, 32, 37, 53. Witnessing this violence
perpetrated against her sibling is harm which is of the type and severity sufficient to establish
torture, because it was being done by her maternal family in an effort to punish and intimidate
them. :

For these reasons, I respectfully requests a grant of asylum for Ms. , or, in
the alternative, withholding of removal or withholding under the Convention Against Torture.

Sincerely,

%’%

Matthew Brewer

MB
Enclosures
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e Exhibit 23; Everyday aggression, THE ECONOMIST, (September 21, 2013).

“In theory, such crimes should not go unpunished. In 1994 Latin American countries
signed the pioneering Convention of Belem, which required them to educate their people
about women’s rights, to fight machismo and pass laws to protect women from violence.
Most have done so. Brazil’s law on violence against women is widely seen as exemplary.
The trouble is that in many cases these laws have made little practical difference.

Unpunished violent crime is a more general problem in the region. Nevertheless, the
statistics of violence against women are particularly gruesome. A recent report by UN
Women, a UN agency, found that many Latin American countries have a higher -than-
average incidence of domestic violence. According to the agency, a woman is assaulted
every 15 seconds in Sao Paulo, Brazil’s largest city. In Colombia attacks in which acid is
thrown at women’s faces, disfiguring them, nearly quadrupled between 2011 and 2012.
Of the 25 countries in the world that are ‘high’ or ‘very high’ in the UN’s ranking for
‘femicides’ (killings of women that seem to be related to their sex), more than half are in
the Americas, with El Salvador the worst in the world.

Activists say the problem is that most cases of violence against women are not
investigated, let alone effectively prosecuted. Take El Salvador, which passed a law in
2011. In its first 16 months, only 16 of 63 reported cases were followed up. In the first
three months of this year 1,822 rapes were reported in the Brazilian state of Rio de
Janeiro; only 70 men were arrested.” (Pgs. 1-2)

o Exhibit 24; Special Representative of the Secretary General on Violence Against
Children concludes her visit to El Salvador, SRSG ON VIOLENCE AGAINST CHILDREN
(June 14, 2013).

“Despite progress achieved, the Special Representative of the Secretary-General
identified challenges that need to be addressed with decisive action by all actors of
society. ‘To face the crisis caused by the magnitude and social indifference to
violence against children, it is imperative to develop a comprehensive State policy,
based on a long term vision, that goes beyond the action of a single administration and
which cannot be restricted to fragmented interventions from different government
departments’ said Ms. Santos Pais.

‘El Salvador needs a cultural transformation and sustainable social investment in
children to prevent and address dramatic situations of violence such as homicides
and the disappearance of children and young people, child sexual abuse and early
pregnancy, and the worst forms of child labor, as well as to eradicate the
trivialization of violence against children and to ensure that a priority attention is
given to these situations in the policy agenda and in the public debate. It is essential
to guarantee a safe family environment, and provide support to overcome the trauma
caused by violence so that children can face life with a sense of confidence.’

ACTIVE/72851545.2



She recommended giving visibility to the phenomenon of violence and to its devastating
impact on children’s development and on the human capital of the society. ‘The media
plays a crucial role in the promotion of a culture of zero tolerance to violence, in
overcoming the stigmatization of vulnerable children and contribute to the sensitization
and mobilization of society for the prevention and elimination of violence.’

The Special Representative urged the Government to invest in capacity building of all
professionals responsible for the protection of children to ensure respect of children’s
rights. In addition, she recalled for the promotion and empowerment of children and
young people for the promotion and protection of their rights.” (Pgs. 1-2)

e Exhibit 20; Visit of the Special Representative of the UN Secretary-General on
Violence against Children, Ms. Marta Santos Pais, SRSG ON VIOLENCE AGAINST
CHILDREN (June 14, 2013).

“In addition, investment in prevention must be a key priority. For countless Salvadorian
children and adolescents life is defined by one word: fear. In many cases, they do not
benefit from a protective and supportive family environment to overcome the trauma of
violence and face life with confidence. In reality, forty per cent of Salvadorian
children and adolescents live with only one or without any parent, as a result of
abandonment or of the high rate of migration in the country. In many cases,
deprivation is the norm at home, with one in every two children living in poverty, with
limited access to social services of quality to help prevent and respond to incidents of
violence.

The low investment in children aggravates inequality across all stages of children’s
life cycle. A paradigmatic indicator in El Salvador is that it records the lowest public
spending in Central America while it shows the highest spending on security in the
region: in 2011, 43.8 per cent was allocated to surveillance and police patrols while three
per cent was devoted to crime prevention. The budget for education is particularly low,
representing about three per cent of GDP, while investment in early childhood for
children up to three years is even lower.” (Pg. 4)

e Exhibit 18; Nina Lakhani, Violence against women rises in El Salvador, AL JAZEERA,
June 7, 2013.

“Endemic levels of sexual abuse and gender based violence have made El Salvador
one of the most dangerous countries in the world for girls and women, amid
entrenched ‘machismo’ attitudes and a criminal justice system that too often fails
victims.

More than seven sexual attacks were reported every day in the first three months of 2013
—a 17 percent rise in 12 months, according to official police figures. Two thirds of the
reported 636 rapes and sexual offences were committed against children under the age of
18. El Salvador has a population of 6.2 million.
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While much of the country’s escalating violence over the past decade can be blamed on
street gangs and drug traffickers, the most risky place for girls and women is still at
home.” (Pg. 1)

“A radical new law designed to improve access to justice by identifying specific crimes
and sentences for violence against women was introduced by President Mauricio Funes'
left-wing FLMN government on January 1, 2012. It came after years of campaigning by
feminist and human rights organisations.” (Pg. 3)

e Exhibit 16; State’s Attorney for the Defense of Human Rights, Informe Especial
sobre el Impacto de la Violencia en los Derechos de las Nifias, Nifios y Adolescents en
El Salvador [Special Report on the Impact of Violence on the Rights of Children and
Adolescents in El Salvador], translation (May 2013).

“5.2 Children and adolescents as victims of maltreatment and other forms of violence.

Physical maltreatment, both with girls as with boys, happens in the form of corporal
punishment, and it is serious due to how much it ‘has become naturalized’ as part of
the corrective practices inside family and educational groups. Physical punishment is
maintained as a method to correct conduct, but in reality, it is a form of social violence
that has become a cultural practice that is considered immutable: ‘that is how it has
been throughout life, and that is how it will continue to be’ as the consulted
nongovernmental organizations point out.

Physical and psychological child abuse in the family is attributed to child-rearing models,
where still they have not overcome the paradigm that ‘to correct a boy or a girl it is
necessary to beat them.” For many fathers and mothers it is ‘right’ to deliver slaps to
their children, pull on their ears or their hair, hit them with belts or horsewhip and
beat them. Such that, socially this has become accepted as normal and even

necessary.
[...]

The children and adolescents consulted express a suffering experienced by abuse at the
hands of people who are supposed to protect them:

I have had violence in my own house, thank God not anymore
since they killed my stepfather, but the person that was the most
abusive toward me or my family was our stepfather (...) there are
times that society, the State, the authorities don’t act, they don’t
attack the problem...they don’t try to investigate how or where to
attack the root of the problem, but in my (opinion) the place where
there is the most violence pitifully is in the home. (Adolescent man
participating in focus group, San Salvador, January 2013).

In this sense, the Salvadorian State has not carried out the second and fourth
recommendation of the United Nations World Study on Violence Against Children and
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Adolescents oriented to ‘promulgate and enforce laws that do not permit any form of
violence or corporal punishment, on top of the lack of action in the form of forceful
communication on the part of the central government and of the municipal governments
to adopt measures to increase awareness and institutional mechanisms to eradicate
violence against children and adolescents (see in recommendations appendix).

e Deprivation [Restriction or denial of access to shared or family property]

Deprivation in the form of restriction or denial of access to shared or family property
exercised against children and adolescents is one of the frequent violations of the rights
of childhood that are registered and are attended to specifically by the State’s Attorney’s
Office of the Republic (PGR) and that are reported year after year. Denial of access to
family property is exercised predominately by parents, by denying their children
basic necessities. This violence is manifested as a deprivation on the part of the
parents, by robbing their children of the material resources to develop and have a
dignified life, producing further collateral effects on mental health of children who
feel abandoned because the father, the majority being men, don’t want to provide
these basic necessities.

In accordance with the data provided by the PGR, the following table shows that in the
last three years the trend shows that year after year more than 12,000 cases are registered
with the PGR. As compiled by the consulted representative, in general, these cases
accompany cases of intra-family violence or of gender violence against mothers who
demand the basic necessities from fathers. Additionally, in 2012, 39 cases of sexual
violence against girls and adolescents between 9 and 18 years old were received
accompanied by the demand for basic necessities.” (Pgs. 41-43)

“Throughout this study, it is confirmed that the vast majority of the observations and
recommendations issued by the Committee on the Rights of the Child to the Salvadorian
State, three years ago, have not been fulfilled adequately. Among those, is the call for a
quick response by the CONNA [National Council for Children and Adolescents,
‘CONNA’] to put in place its respective mechanisms. In that respect, LEPINA [the Law
for the Comprehensive Protection of Childhood and Adolescence, ‘LEPINA’] was
approved in March 2009, and was put into effect April 16, 2010; however, the President
of the Republic requested an extension from congress so that everything in LEPINA
related to CONNA would not be effective until January 2011. For 2012, the
Salvadorian Government approved only half of the proposed budget for CONNA,
as of May of this year they have only created 9 of the 14 protection committees, and
not one out of 262 Local Councils for the Rights of Children and Adolescents has
been established. Nor has the National Policy for Children, the strategic work plan
for CONNA, or the creation of the Child’s Council been resolved, topics that have
had a slow development.” (Pg. 97)

“The Salvadorian State has not made an effort to comply with the Recommendations of
the United Nations Study on Violence Against Children. In spite of the seriousness of the
cases, there have been no observed actions or specific or concrete measures taken to
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stop the infringement of rights that demonstrate substantial acts or changes in
children’s situations, addressing the fundamental causes of those violent acts,
among them impunity, poverty and exclusion.” (Pg. 98)

e Exhibit 17; U.S. Dep’t of State, Bureau of Democracy, Human Rights and Labor, El
Salvador 2013 Human Rights Report (2013).

“The principal human rights problems were widespread corruption; weaknesses in the
judiciary and the security forces that contributed to a high level of impunity; and abuse,
including domestic violence, discrimination, and commercial sexual exploitation against
women and children.” (Pg. 1)

“The law criminalizes rape, and the criminal code’s definition of rape may apply to
spousal rape. The law requires the FGR to prosecute rape cases whether or not the victim
presses charges, and the law does not permit the victim to nullify the criminal charge.
Generally, the penalty for rape is six to 10 years of imprisonment, but the law provides
for a maximum sentence of 20 years for rape of certain classes of victims, including
children and persons with disabilities.

Incidents of rape continued to be underreported for several reasons, including
societal and cultural pressures on victims, fear of reprisal, ineffective and
unsupportive responses by authorities toward victims, fear of publicity, and a
perception among victims that cases were unlikely to be prosecuted. Laws against
rape were not effectively enforced.

Rape and other sexual crimes against women were widespread. As of August 28, the
FGR reported 4,826 cases of alleged sexual crimes resulting in 392 convictions during
the year. As of October 10, the ISDEMU reported 3,466 cases of alleged sexual abuse,
physical abuse, rape, and psychological abuse.

As of October, the ISDEMU provided health and psychological assistance to 5,535
women who experienced sexual abuse, domestic violence, mistreatment, sexual
harassment, labor harassment, commercial sexual exploitation, trafficking in persons, or
alien smuggling.

The law prohibits domestic violence and generally provides for sentences ranging from
one to three years in prison, although some forms of domestic violence carry higher
penalties. The law also permits obtaining restraining orders against offenders. Laws
against domestic violence were not well enforced, and cases were not effectively
prosecuted. A 2011 law prohibits mediation in domestic violence disputes.

Violence against women, including domestic violence, was a widespread and serious
problem. As of July, the PNC reported 1,904 cases of alleged domestic violence. A
large portion of the population considered domestic violence socially acceptable,
and, as with rape, its incidence was underreported.” (Pgs. 14-15)
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“During the year President Funes engaged in a government campaign to support SIS in its
efforts to eliminate violence against women. ISDEMU coordinated with the judicial and
executive branches and civil society groups to conduct public awareness campaigns
against domestic violence and sexual abuse. The PDDH, FGR, Supreme Court, Public
Defender’s Office, and PNC collaborated with NGOs and other organizations to combat
violence against women through education, increased enforcement of the law, and NGO
support for programs for victims. SIS, through ISDEMU, defined policies, programs, and
projects on domestic violence and continued to maintain one shared telephone hotline and
two separate shelters for victims of domestic abuse and child victims of commercial
sexual exploitation. The government’s efforts to combat domestic violence were
minimally effective.” (Pg. 15)

“Child abuse was a serious and widespread problem. Incidents of rape continued to
be underreported for a number of reasons, including societal and cultural pressures
on victims, fear of reprisal against victims, ineffective and unsupportive responses
by authorities toward victims, fear of publicity, and a perception among victims that
cases were unlikely to be prosecuted.

The Salvadoran Institute for Children and Adolescents (ISNA), an autonomous
government entity, defined policies, programs, and projects on child abuse; maintained a
shelter for child victims of abuse and commercial sexual exploitation; and conducted a
violence awareness campaign to combat child abuse. From January through September,
ISNA reported sheltering 496 abused children in 11 shelters. According to a 2012
World Bank report, 41 percent of the first pregnancies of girls between the ages of
10 and 19 resulted from sexual abuse, and 12 percent of such pregnancies resulted
from sexual abuse committed by a family member.” (Pg. 17)

o Exhibit 19; Annual Report 2011 for El Salvador, TACRO, UNICEF (February 24,
2012).

“The increasing violence, emergencies and the financial economic crisis that El Salvador
is going through, reduces the political attitude towards a serious implementation and
of the new legislation, which has limited budget allocations to the detriment of
children and adolescent rights.” (Pg. 1)

“Cultural practices and conceptions devoid of human rights approach and rooted in social
and family dynamics, as well as migration, have increased the vulnerability of children
and adolescents to violence. Seven out of every ten children are mistreated, two of every
five children and adolescents live without their mother, father or both, 64% subsists in
abandonment because of maternal or paternal irresponsibility.” (Pg. 2)

e Exhibit 22; Edgardo Ayala, New Child Protection Law Starved of Resources, INTER
PRESS SERVICE (August 4,2011).

“Lack of budget resources and political will, according to activists, is preventing
fulfillment of the provisions of El Salvador’s long-awaited new law for the
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comprehensive protection of children and adolescents.

Delays in implementing the law, in spite of the fact that it is already in force, seem to be
due to lack of foresight on the part of lawmakers who drafted it in March 2009 but
omitted to secure the necessary state funds and infrastructure.

In April 2010, Salvadoran President Mauricio Funes asked Congress to postpone the
entry into force of the child protection law until Jan. 1, 2011, but even since that date it
has not been implemented for want of essential funding, estimated at 432 million dollars.

The law is an improvement on previous child protection legislation, as it commits the
state to ensuring comprehensive child protection and fill enjoyment by children of
universal human rights, such as health and education.

It also includes safeguards against all forms of slavery, trafficking in children, forced and
bonded labour, and the use of children in drug trafficking.

An effort has been made to integrate child protection measures provided in other
legislation, like the Family Code, and to construct a coherent legal system.” (Pg. 1)

e Exhibit 25; El Salvador, UNITED NATIONS HUMAN RIGHTS COMMITTEE (November
18, 2010).

“The Committee expresses its concerns about the situation of women in the State party,
the persistence of stereotypes and prejudices regarding the role of women in society,
reports that the number of murders of women has remained constant or even increased
during the reporting period, impunity for these murders, the lack of disaggregated
statistical data on crimes against the lives and integrity of women, the high rates of
domestic violence in the State party, inadequate coordination among State bodies
involved in preventing and punishing domestic violence and the still sparse
representation of women in public or elected office (articles 3, 6, 7 and 25 of the
Covenant).

The State Party should design and implement programmes aimed at eliminating
gender stereotypes in society. It should implement the right of women victims of
violence to justice and reparation, including fair and adequate compensation. The
State should also use all the means at its disposal to investigate acts of violence
against women, especially murders of women, identifying those responsible,
prosecuting them and imposing appropriate penalties, and establishing a statistical
system that can provide aggregated data on gender violence. The State should also
improve coordination among the bodies responsible for preventing and punishing
domestic violence, in order to make them more effective. The State party should also
ensure that those responsible for domestic violence are identified, prosecuted and
duly punished, and should adopt special measures to further increase the
participation of women in public or elected office.” (Pg. 3, emphasis in original,
underline added)
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e Exhibit 21; Paulo Sergio Pinheiro, World Report on Violence Against Children, U.N.
SECRETARY-GENERAL’S STUDY ON VIOLENCE AGAINST CHILDREN (2006).

“Families, defined widely, hold the greatest potential for protecting children from all
forms of violence. Families can also empower children to protect themselves. A basic
assumption of the Convention on the Rights of the Child (CRC) is that the family is the
natural environment for the growth and well-being of all its members — particularly for
children — while the Universal Declaration on Human Rights and the International
Covenant on Civil and Political Rights and the International Covenant on Economic,
Social and Cultural Rights proclaim the family as being the fundamental group unit of
society. The CRC requires the State to fully respect and support families.

But families can be dangerous places for children and in particular for babies and
young children. The prevalence of violence against children by parents and other
close family members — physical, sexual and psychological violence, as well as
deliberate neglect — has only begun to be acknowledged and documented.
Challenging violence against children is most difficult in the context of the family in all
its forms. There is a reluctance to intervene in what is still perceived in most societies
as a ‘private’ sphere. But human rights to full respect for human dignity and physical
integrity — children’s and adults’ equal rights — and State obligations to uphold these
rights do not stop at the door of the family home.

State responsibility to respect, protect and fulfill the rights of children extends beyond its
direct activities and those of State agents, and requires the adoption of measures to ensure
that parents, legal guardians and others do not violate children’s rights. It is obliged to put
in place a framework of laws, policies and programmes to prevent violence by providing
adequate protection, and responding to violence if it occurs.

Younger children tend to be more vulnerable to violence in the home. In some
industrialised States, where child deaths are most rigorously recorded and investigated,
infants under one year of age face around three times the risk of homicide, almost
invariably by parents, than children aged one to four, and twice the risk of those aged five
to 14. While all physical punishment is degrading, there are other cruel and
degrading and potentially equally damaging non-physical forms of violence which
children suffer within the family. These include enduring persistent threats, insults,
name-calling or other forms of verbal abuse, belittling, isolation or rejection. In
addition to the direct violence, many children witness violence between adult family
members, which in itself has serious consequences, only very recently recognised.

Everywhere that sexual violence has been studied, it is increasingly acknowledged that a
substantial proportion of children are sexually harassed and violated by the people closest
to them. Forced sex within forced and early marriage is common in many States. So-
called ‘honour killings’ of adolescent girls, regarded as having breached moral codes,
occur in some countries. Despite legislation and advocacy efforts, female genital
mutilation or cutting (FGM) remains widespread: in parts of North and Eastern Africa,
over 90% of girls undergo this operation, usually at around the age of seven.
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e Exhibit 26; Godfrey St. Bernard, Major Trends Affecting Families in Central
America and the Caribbean, UNITED NATIONS DIVISION OF SOCIAL POLICY AND
DEVELOPMENT DEPARTMENT OF ECONOMIC AND SOCIAL AFFAIRS PROGRAM ON THE
FaMiLy (May 23, 2003).

“Despite greater acceptance of the Western ideal of the nuclear family with male
breadwinners and a growing tendency for females to be in the labour force, in
contemporary Caribbean society, there is a concern for the plight of the single mother and
the matrifocal extended family that lives on its margins. They are among the most
vulnerable and often depend upon the financial contribution of men who wield power on
the basis of the occupations, community status, age or some other symbolic criterion.
With the current educational advancement of women, the latter pattern is likely to
intensify. This is also likely to sustain or even further exacerbate levels of single
motherhood in the Caribbean as well as in Central American countries.” (Pg. 5)
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- Yenue was chang

IN THE MATTER OF:

espon ent

UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIE'W
United States Immigration Court
901 North Stuart Street, Suite 1300
Arlington, Virginia 22203

IN REMOVAL PROCEEDINGS

File No.: A+ (RITTNE

!
CHARGES: |

)
)
)
)
)
)

Section 212(a)(6)(A)(i) of the Inmiigration and Nationality Act [INA or Act],
as amended, as an alien presentin the United States without being admitted
or paroled, or who arrivedin the United States at any time or place other than
as designated by the Attorney General. ”

APPLICATIONS:  Asylum, pursuant to INA §208(a);

Withholding of Removal, pursnant to INA §241(b)(3);

Withhelding of Removal under the United Nations Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
[Convention Against Torture], pursuant to 8 CF.R. § 1208.16 (2003)

; APPEARANCES
ON BEHALF C?F RESPONDENT: ON BEHALF OF THE DHS:
e Assistant District Counssl
4420 N. Fairfax Drive, Room 500
S ) Arlington, VA 22203
Center for Applied Legal Studies
111 F Street, NW, Suite 332
N‘X. 20001

‘Washington, D.G
!

DECISION AND ORDER

Respondent is a male, native and citizen of Honduras. Respondent entered the United States at or
near Douglas, Arizona, on or about July 31, 2001, The Immigration and Naturalization Service

[DHST arrested 4
[NTA]}, dated Ay

nd detained Respondent, then commenced proceedings by filing aNoticeto Appear .
1gust’ 1, 2001, with the Phoenix, Arizona, Immigration Court on August 7, 2001,
bed to this Court on Ootober 26, 2001.

'On Mar

Department of He

ch 1, 2003, the Immigration and Naturalizstion Service became part of the
ormeland Security. Homeland Security Act of 2002, Pub. L. No, 107-296, Title IV,

116 Stat. 2135 QVov. 25, 2002), as amended,




At a hearing belfore this Court, Respondent admitted to all of the allegations and conceded

removability. B
removability is et

ased on these admissions and concession, the Court finds that Respondent’s

stablished by clear and convincing evidence, See 8 C.F.R. § 1240.8(a) (2003), As

relief from removal, Respondent seeks asylum pursuant to INA § 208(a), withholding of removal

pursuant to INA

% 241(b)(3), end withhalding of removal under the Convention Against Torture,

pursuant to 8 C.F.R § 1208.16.

i

TESTIMONY AND EVIDENCE

i

4. Respondent’s |

Respondent state
a particular socia
who tumed eigh

dsylum Application (Form I-589) and Affidavit of March 27, 2003

5 in his asylum application that he is seeking asylum based on his membership in
group and his political opinjon. Respondent is a native and citizen of Honduras,
een years of age during the pendency of proceedings. He claims that he was

subjected to severe-physical and-emotional abuse at the hands of his parents on account of his
member ship in tpe partionlar social.group of his full siblings. He furthers claitms that he will face
persecution fromimembers of a gang, La Mara Salvatrucha [MS)on account.of his elder brother's
past opposition tq the gang and his own refusal to join the MS.. He also claims that he faces future
. persecution in Honduras as astreet-child, as he has no home in Honduras to which he can return, and
he will be forcedito become a street-child. Respondent claims that street children are a particulae.
social group in Honduras that faces persecution bymembers of Honduran society, Furthermore, his
application statesjthat neither the government nor the police acted to protect him from the previous
abuse at the hands of his parents or from the threats of the MS, and that neither the government of
Honduras nor the police have show themselves willing or able to protect him from firture
persecution. i

Respondent has tthrec siblings that share his parentage: an elder brother, a sister, and a younger
brother. Respondent claims that he and his siblings were physically sbused by his mother.on a daily

basis. His carlics
The mother beat
machetes, and het

t memories are of his father beating his mother, and his mother then beating hirm.
Respondent with whatever came to hand, inciuding electrical cords, sticks,
hands. When the mother beat Respondent, she would call him bad names,, The

mother also blamx
they perform lreay

cd Respondent and hissiblings for anything that went wrong, and demanded that
ry Jabor, both in the fields and in the home.

Respondent’s parents abandoned the children for extended periods of time. The father would leave
1o work in the fie]ds and to visit his twelve or thirteen other children (by different mothers), The
mother would leave for assignations with her lover, Jeaving the children for days at a time. The
children wotked and begged for food during mese penod«; and a neighbor would alse help by giving
them food. The family moved from GEEEES $8 when Respondent was about six or
seven years old, put the family situation d1d not nnpmve After about six months, or when
. Respondent was cight years old, the mother took Respondent, his sister and his yonnger brother to
live on her Jover’s coffee farm without informing their father, At the coffee farm, the children was
put to work at ph)fsmaily grueling work on the farm. One of Respondent’s chores was processing
coffes beans throkxgh a hand-operated coffee grinder. During their year at the coffee farn, the

2
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mother’s lover tfied to rape the sister. Two days after the attempted rape, the family left the cofﬁae
farm. The mother blamed the children for forcing her to leave her lover.

While in @8 g Respondent was able to attend school. Once they moved to
the mmote coffea farm, ne schoohng was aveilable. When the family left the coffee farm, they
moved 1o Bl Salvador. At this time, Respondent was nine years old. The first year, he worked to
bring money homc and could not attend school. His mother did not support his efforts to go ta
school, but after| ja year, Respondent managed to attend school in the afternoon for five years. The
mother continu¢d fo beat Respondent and his other siblings throughout their childhood.
Respondent’s yo{unger brother tried to hang himself at the age of twelve, but Respondent stopped
htm .

The two chxldrexi that Respondent’s mother had with her lover were treated differently. They were
given whatever tfbcy needed, and the mother showered them with favor and affection,

When Respondefnt wag about fifteen years old, he stopped attending school, and went back to
working full tnnci In February 2001, the roof of the house in Bl Salvador collapsed in the earthquake
and the family réturned to I-}ondums They family initially stayed with an awit in
Because Respondent did not feel welcome at his aunt’s house, he moved to & and stay_ed
in his father’s howise. Respondent’s half-brother [on the father’s side] €SS0 had openly opposed
the MS . @EEEEER’s throat was slit in his sleep. His killers were never found, and Respondent and
his family believé that Gl was killed by members of the MS.

Bothin "and in WBERER respondent was approached by mermbers of MS. The gang
members tried toiget Respondent to join MS, and threatened to initiate Respondent and kill him if

he did not join. [His cousin told Respondent that the MS members in "\ SEEE= had 1dcnt:ﬁed
Respondent as “ s brother, After two weeks, Respondent moved back to SiRESREs
live with his aur{t but did not feel safe. CHBEESEEERE was only a few miles from m
Respondent fled 1o the Untied States. Since he arrived, Respondent’s-sister informed him that his
vounger brother }frad joined the Mg,

When Respondent attempted to enter the United States on July 31, 2001, he was arrested and
detained by the DHES. After ten days, an older brother came to pick him up. Respondent lived with
his brother for abiout a yeat. The brother told Respondent he was wasting his time applying for
asylum, and wanted Respondent to work illegally. Rospondent tried to stop his brother from hitting
his wife; the brothcr turned from his wife and started chokmv Resp ndent Resp nd t moved out
of his brother’s house, and found 4 place to live at the SHEH ‘
Living Program. Rcspondem had sleeping problems, and wag refened toa psychoiogxst He attends
school daily,

i

. Ifreturned to Honduras, Respondent fears facing the violence and neglect he suffered at the handg
of his parents. Fe also fears that the MS will sucoeed in locating him and target him for recruitment
or death. Finally] Respondent fears that his situation will force him to become one of Honduras),
street children, Jiving from hand to mouth on the streets:
|
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B. Respondent 7 Testimony

Respondent testztﬁed that he was born ingg Honduras, on @ | 984, into a family that
consisted of h1slfather mother, and older brother and an older sister. His father had twelve or
thirteen other chﬂdren with other women. The mother would beat Respondent every day from when
hewasthree or fdur years old, using electrical cable, sticks, whatever she found athand. Respondent
remembers his qlother hitting him with a machete when he was four years old. No one from the
govermnment mtefven ed in the beatings. .

Respondent recz}l}ed that his father wonld leave to go to work, and his mother would go to his
grandmother’s house 1o meet her lover. Respondent and his siblings were abandoned for Jong
periods of time. E}ther aneighborwould give them food, orthe children would beg. Another brother
was bomn when Rcspondcnt was about five years old, and the family moved to GHSSEEER. They
Yived in GESEENER for six months, then Respondent, his mother, his sister and his younger brother
moved to a coffese farm in the mountaing owned by his mother’s lover. After they Iefi the coffee
farm, they movcd to El Salvador for seven or eight years.

Respondent worked all ofhis life. He managed to attend two years of school while in Honduras and
five years of school in Bl Salvador, where he completed the seventh grade. -

When Rcspondem was fifteen years old, he retumed to Honduras to vxsxt his father, who was 83
years old. He felt a responsibility to visit his father because of the father’s age, and used his own
money to pay forithe trip. Respondent stated that his father was not a good father becausc he forced
Respondent to Work in the fields. Respondent’s father gets angry, and has a voice that makes
Respondent fear him. During that visit, Respondent told his father about the beatingg, but the father
sald itwas not hxs fault, Respondent believes that his father was angry with him because Respondent
left to live with }qs mother and her Jover, and Respondent did not ask his father ifhe could live with
him, Also c’lunng his stay in Honduras, Respondent was recruited by members of the MS, and
threatened if he did not join. Respondent was unable to testify how long he stayed during the visit,
how long he was'm Honduras before the threat, or how long he stayed in Honduras after the threat
before returning fo El Salvador.

When the fmmly s house in Bl Salvador was destroyed by the carthquake, he did not want to reqwm
to Honduras bccause of the recruitment atlempt by the MS. After he and his family returned to
Honduras, Respopdent first lived with his aunt. The aunt {old him she did not want hirn to live with
her, so Respondént lived in the streets. Although he did not feel safe anywhere in Honduras,
Respondent did riot atiempt to go to his father’s house, Members of the M8 again tried to recruit
Respondent. Respondent did not report either of the threats from the MS {o the police, because he
helieves that the police will do nothing. :

t

. Respondent’s older brother, who is in the United States, paid a smuggler $1500 to bring Respondent
to the United Stafes. He stayed with the brother when he first arrived in the United States, but left
and came to ergmxa because his brother is an angry violent person. This older brother also was
beaten by the motgxer The brother did not testify, and has refused to complete an affidavit or a letter

4

i
1
|
1
|



regarding the amf‘:mgcmcnts to bring Respondent to the United States, but did complete an affidavit
regarding the family’s life in Honduras and El Salvador, and his own experiences with the MS,

C. Te e.s'zz'monjg) of Dr. Richard Filson.

Dr. Richard @iiSgMis » licensed psychologist in the District of Columbia. He met with Respondent
for two and oné half hours. He also reviewed Respondent’s affidavit and the affidavit from
Respondent’s brother.  Dr. §E attempted to talk to the brother, but he was hostile and
uncooperative. Dr. B8 diagnosed Respondent as having two disorders, a major depressive
disorder, moderdtely severe, and posi-traumatic stress disorder [PTSD], which manifests itself,
among-other syn}zptoms, in somatication, defined as bodily symptoms without 2 known medical
cause. Dr.‘saw no evidence of anymalingeringor faking by Respondent, and it is Dr, ¥
opinion that the disorders result from years of physical abuse, sbandonment, and neglect,

Dr. @B 2so testified that there is a large body of evidence that persons with PTSD cannot
remember times and dates. It is Dr. Sy s medical opinion that returning Respondent to either El
Salvador or Honduras would exacerbate Respondent’s mental condition.

D, , Dacumein tary Evidence

In support of hisasylum claim, Respondent submitted the following documents: Application for
Asylum and for Withholding of Removal [1-589] (Ex. 2); Affidavits from Respondent, his older
brother, an interpreter regarding a conversation with Respondent’s older sister, Dr. Filson, Drs,
Galbis and Gaviria, Bruce Harris, Ondina Murille, and Jose Mundo (Group Ex. 4, Tabs A, D, K, F,
G, H, I, and J); the 2001 Department of State Country Repott on Human Rights Practices for
Honduras (Groupi Ex. 4, Tab T); articles and reports regarding gang activity and street children in
Central America, including Honduras (Group Ex. 4, Tabs U-Z; Group Ex. 5, Tabs AA-VV); INS
memorandum of Dec. 10, 1998, “Guidelines for Children’s Asylum Claims”(Ex. 4, Tab WW); and
various government publications regarding asylum law and the definition of persecution (Group Ex.
. 5, Tabg XX-AAAY. DHS submitted the 2002 Department of State Country Report on Human Rights
Practices for Honduras (Ex. 3).

‘ LEGAL ANALYSIS
E .
A, Asylum

1. Applicdble Standards

An alien requesting asylum bears the evidentiary burden of proof and persuasion in connection with
any application under section 208 of the Act. 8 C.F.R. § 1208.13(a); see also Matter of 8-M-J-, 21
&N Dec. 722 (BIA 1997, Matter of Acosta, 19 I&N Dec. 211, 215 (BLA 1985), modified on other

AL UL M D

grounds; Matter of Mogharrabi, 19 I&N Dec. 439,446 (BIA 1987). To qualify for a grant of asylum,
an alien must credibly demonstrate that he or she is a “refugee” within the meaning of section

101(a){d2)(A) of the Act. INA § 208(b)(1); see also INA § 101(a)(42)(A); 8 C.E.R. § 1208.13(a).
As such, the alienimust demonstrate that the alleged persecution or well-founded fear of persecution
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ts “on account of [his or her] race, religion, nationality, membership in a particular social group, or
political opiniory,” INA § 101(a)(42)(A). Additionally, the alien must establish that he or she is
unable or unwilling to avail himself or herself of the protection of the alien’s country of nationality
or last habitual residence. Id. Moreover, the alien’s fear of persecution must be country-wide,
Matter of C—A-L—, 21 1&N Dec. 754 (BIA 1997); Matter of R-, 20 J&N Dec. 621 (BIA 1992); Matter
of Acosta, supra; at 235; sec also Matter of Fuentes, 19 I&N Dec. 658 (BIA 1988). Finally, the alien
must demonstrate that he or she is eligible for asylum as a matter of discretion. INA § 208(b)(1);
seealso INS v, Cardoza chseca 480 1.8, 421, 423 (1987).

2. Credz?};zltgz

In 2all applications for asylum, the Court must make a threshold determination of the alien’s
credibility. Matter of O-D>-, 21 1&N Dec, 1079 (B1A 1998); ses also Matter of Pula, 19 1&N Deo.
467 (BIA 1987). |An applicant’s awn testimony is sufficient to mect his or her burden of" proving his
or her asylum cla;zm if it is believable, consistent, and sufficiently detailed to provide a plausible and
coherent account of the basis of his or her fear. Matter of Dass, 20 I&N Dec. 120, 124 (BIA 1989),
see alsa 8 CFR. § 1208.13(a). However, testimony is not considered credible when it is
inconsistent, contradlctory with current country conditions, or inherently improbable. Matter of S-
M-J-, supra. While omissions of facts in an asylum application or during testimony alone might not,

in themselves, support an adverse credibility determination, the omission of key cvents coupled with
numerous inconsistencies may provide a specific and cogent reason to support an adverse credibility
finding. Matter ofA S-, 21 I&N Dec. 1106 (BIA 1998).

3 Corroborarwn
In determining whether an asylum applicant has met his or her burden of proof, the Board of
Immigration Appeals (BIA or Board) has recognized the difficulties that an alien may face in
obtaining documentary or other corroborative evidence to support the alien’s claim of persecution.
Matter of Dass, gupra. As such, unreasonable demands are not placed on an asylum applicant to
present evidence! to corroborate particular experiences (e.g. corroboration from the persecutor).
Matter of $-M-J-; supra. In fact, lack of corrobarative evidence is not necessarily fatal to an asylum
application, as unporroborated testimony that is credible, persuasive, and specific may be sufficient
to sustain the burden of proofto establish a claim for asylum. 8 C.F.R. § 1208.13(a); see also Matter

of Mogharrab gra, at 444-445,

However, whers 1& isreasonable to expeci corroborating evidence for certain alleged facts pertaining
to the specifics oflan applicant’s claim, such evidence should be provided. Matter of S-M.J-, supra;
see also Matter df M-D-, 21 T&N Dec. 1180 (BIA 1998). If such evidence is unavailable, the
applicant must explain its unavailability, and the Immigration Judge must ensure that the applicant’s
explanation is included in the record. Matter of §-M-J-, supra. The absence of such corroboration
can lead to a ﬁndmg that an applicant has failed to meet his or her burden of proof. Id. at 725.




4. Perse%omion

The meaning 0 persacutmn as developed through United States case law, contemplates harm or
suffering mﬂlcned wpon an individual in order to punish him or her for possessing a belief or
characteristic a persecutor seeks to overcome. Matter of Acosta, supra, at 223, Perseqution within
the meaning of the Act does not encompass all treatment that society regards as unfair, unjust, or
even unlawful of unconstitutional. Matter of V-T-8-, 21 I&N Dec. 792 (BIA 1992). Persecution is
not limited to physxcal harm, but may include mental suffering or even economic deprivationt so
severe as to constztute a threat to an individual’s life or freedom. Matter of Acosta, supra, at 222,

Prosecution for violating laws of general apphcab:hty does not constitute persecution unless the
punishment is imposed for invidious reasons or is grossly disproportionate to the proseribed conduct.

Id.

a; Past Per.recutz‘on

An applicant shall be found to be a refugee on the basis of past persecution if the applicant can
establish that he br she suffered persecution in the applicant’s country of nationality or, il stateless,
inhis orher cc:unh'y of last habitual residence, on account ofrace, religion, nationality, membership
in a particular sogial group, or palitical opinion, and is unable or unwilling to return to, or available
" himself or herself of the protection of, that eountry owing to such persecution. 8 C.F.R,

§ 1208,13(b)(1). | An applicant who is found to have established such past persecution shall also be
presumed to have a well-founded fear of future persecution on the basis of the original claim. &
CF.R, § 1208, 13(b)( 1}). The regnlatory presumption may be rebutted if the DHS establishes that
either: (1) there has been a fundamental change in circumstances® such that the applicant no longer
has a well-founded fear of persecution in the applicant’s country of nationality or, if stateless, in the
applicant’s country of last habitual residence, on account of one of the enumerated grounds; or (2)
the applicant could avoid future persecution by relocating to another part of the applicant’s country
of nationality or, if stateless, another part of the applicant’s country of last habitual residence, and
under the circomstances, it wounld be reasonable to expect the applicant to do so. 8§ C.FR.
§ 1208.13(bX 1)(10 (ii). Ifthe applicant’s fear of persecution is unrelated (o the past persecution, the
applicant bears the burden of establishing that the fear is well-founded. 8 C.F.R. § 1208.13(b)(1).

b. \Well-Founded Fear of Persecution
An applicant has g well-founded fear of persecution if: (1) the applicant has a fear of petsecution in

his or her country of nationality or, if stateless, in his or her county of last habitnal residence, on
account of race, religion, nationality, membership in a particular social group, or political opinion;

By adoptfng the language “fundaments] change in circumstances” rather than requx’ring a
- showing of “changed couniry conditions” ¢ overcome the presumption, other changcs in the
circumstances surrounding the asylum claim, including a fundamental change in personal
ciréumstanoes may be considered, so long as those changes are fundamental in nature and go to the
basis of the fear o{ persecutzon



{2} there is a redsonable possibility of suffering such persecution if he or she was to return to that
country; and (3} he or she is unable or unwilling to return to, or avail himself or herself of the
protection of, that couniry because of such fear. 8 CFR. § 1208.131)(2)(). In general, the
applicant’s fear should be considered well-founded if the applicant can establish, to a reasonable
degree, that his or her continued stay in that country has become intolerable for the applicant onthe
basis of one of the enumerated grounds, or would for the same reasons, be intolerable if'be or she
returned there. Handbook on Procedures and Criteria for Detenmining Refuges Status, Office of the
United Nations (High Commissioner for Refugees, {42, p.12-13. (Geneva, January 1992). An
applicant does npt have a well-founded fear of persecution if the applicant could avoid persecution
by relocating to another part of the appHcant’s country of nationality or, if stateless, another part of
the applicant’s coumry of last habitual residence, if under all the cwcumstances it would be
reasonable to expect the applicant to do so. 8 C.F.R. § 1208.1300)2)(iD).

To establish a weil founded fear of persecuhon an applicant must present credible test:mony that
demonstrates that his fear of harm is of a level that amounts to persecution, that the harm is on
accountofa protgoted characteristic, that the persecutor conld become aware or is already aware of
the chamctenstm, and that the persecutor has the means and inclination to persecute. Matter of
Mogharrabi, supra, at 446; see also Matter of Acosta, gupra, at 226, A well-founded fear of
persecution mustbe both subjectively genuine and objectively reasonable. INS v. Cardoza-Fonseca,
supra. To demonstrate a subjective fear of persecution, an applicant must demonstrate a genuine
apprehension or awareness of the risk of persecution. Matter of Acosta, supra, a1 221, The objective
component requites a showing by credible, direct, and specific evidence in the record that the alien’s
fear of persecuti¢n is reasonable. DeValle v, INS, 901 F.2d 787,790 (9th Cir. 1990).

2 On Accound of

i
i

An applicant for ;xsylum must demonstrate that he or she is unable or unwilling to return to, and is
unable or unwﬂhng to avail himself or herself of the protection of his country because of persecution
or a well- fgundeal fear of persecution “on account of” race, religion, nationality, membership in a
particular social group, or political opinfon. INA § 101(a)(42)(A); 8 C.F.R. § 1208.13(b)(2)(I}A).

Even treatment that is regarded as “morally reprehensible™ is not “persecution” within the meaning
of the Act un]essglt ocours “on account of” one of the five enumerated groimds in the Act. Matter

of T-MsB-, 21 I&}N Dec. 775 (BIA 1997).
3, Dz‘screti;‘an

Statylory and regéiatory aligibility for asylum, whether based on past persecution or a well-founded
fear of future persiccution, docs not necessarily compel a grant of asylum. INS v, Cardoza-Fongeca,
supra. An applipant for asylum has the burden of establishing that the favorable exercise of

dwcrenon is warranted, Matter of Pula, supra; see also Matter of Shirdel, 19 I&N Dec. 33 (BIA
- 1984). In exerciging discretion, it is appropriate to examine the totaht;, of the circumstances and
actions of an ahexi: in his flight from the country where persecution is feared. Matier of Pula, supra.




General humanitarian reasons, independent of the circumstances that led to the applicant’s refugee
status, such as his or her age, health, or farnily ties, should alse be considered in'the exercise of
discretion. Mamer of Pula, supra. Although the totality of circumstances and actions of an alien in
hig or her ﬂight from the couniry where persecutlon was suffered to the United States are to be
considered and may weigh against a favorable exercise of discretion, “the danger of persecution
should gcnerally outweigh all but the most cgregious of adverse factors.” Id, at 474, Fven if there
is little likelihood of future persecution, an individual may establish eligibility for asylum if he or
she shows that he or she has suffered such severe past persecution on aceount of one or more of the
snumerated grounds that it would be inhumane to return him or her to his or her country. Matter of
Chen, 20 I&N Dec. 16 (B1A 1989),

6. Dz‘scugsion
a; Credibility of Respondent

The Court ﬁnds that Respondent is a credible witness. As indicated above, an applicant mnst
establish the facts underlying his claim for such relief by believable, consistent, and sufficiently
detailed evidence which provides a plausible and coherent account of the basis for his fear.
Consequently, it is necessary to assess the credibility and the probative force of the evidence put
forward by Respondent. In assessing the credibility of his testimony, the Court has taken into
account, not only his demeanor while testifying, but also the rationality, internal consistency, and
inherent persuasiveness of his testimony, and the manner in which Respondent’s testimony is
consistent with dther evidence in the record. Carbo v. United States, 314 F.2d 718 (9th Cir. 1963),
Respondent’s tesumony was generally consistent with his asylum application and supporting
declzration. Although his testimony about dates and times, specificaily regarding his contacts with
MS was vague, hi generally testified in detail about the abuse he suffered. Inaddition, Respondent’s
demeanor while teshfymg was credible.

b.i Past Persecution

Alihough the Court is sympathetic to Respondent’s fears of the consequences of his rejection of MS
membership, the: Court fi nds that Respondent has failed to establish past persecution on account of
his recrnitment by the MS. The Court finds that the attempted recruitment of Respondent and the
ensuing threats dp not rise to the level of persecution. Just as conseription by guerilla organizations
doesnotrise to tﬁe level of persecution on sccount of a political opinion, see INS v, Elias-Zacarias

. 502 U.8. 478 (1992), conscription or recrujtment by organized gangs does not rise to the Jevel of

persecution on ageount of a political opinion. Sxmﬂarly, the Court finds that Respondent’s claim of
persecution by MS on account of his membership in a particular social group (consisting of

8 sxblmgs) also fails. Respondent’s elder brother is also a member of that group: his
affidavit relates that the MS came after him only after he was acousing them of killing EEEEER, not
because he was — s half-brother. Similarly, the fact that Respondent’s younger brother has

- seemingly been successfully recruited by the MS does not support Respondent’s claim; he has

offered no evxdencc that the younger brother suffered any persecution on account of his family
relationship, or even that the brother was invited to join on account of his family reiationship.



Respondent’s clalm of persecution by his mother is another matter. Respondent has credibly
testified about the vicious and pervasive abuse suffered at the hands of his mother and the
abandonment for long periods of time by both parents. His testimony is buttressed by the affidavit
from his brother:and the conversation with his sister. Moreover, Respondent has suffered serious
long-term healthiand psychological problems as a result of that abuse, Finally, Respondent credibly
testified that the abuse he and his siblings suffered at the hands of their mother was not visited upon
the children she had with her lover, Thus, Respondent contends that the abuse and abandonment
rose to the level f persecution on account of his membership in & particular social group, consisting
of Respondent’s Hull siblings.

“Mermbership mga particular social group” refers to person who hold “an immutable characteristic
or common trait:such as sex, color, kinship ... . Matter of Acosta, supra, at 233. Members of a
particular social ‘group share a “common, immutable characteristic” that they cannot change, or
should not be required to change because such characteristic is fundamental to their individual
identities. Matte; ofKasinga, 21 J&N Dec, 357 (BIA 1996). Members of an immediate family share
an-common cha.racterlsnc kinship, that cannot bechanged. See Gebremichael v. INS,.10 F.3d 28,
36 (Ist Cir. 1999} The First Circuit also suggested that the characteristic must be-central to the,
persecutor’s motivation to act against the group.. Id. at 35, Here, Respondent testified that his
mother saw the four siblings as different from the children of her lover: she directed physical and.
psychological ablise at the children of Respondent’s father, but not at the children of her lover.

Finally, for the Harm or suffering to be considered persecution, it must be inflicted either by the
govsmment or by persons or organizations the governmient is unable or unwilling to control. Matter

of §-A-, J&N Dee. 22 (BIA 2000). Respondent testified that he reported the abuse to his father,
whosc only action was to state that he (the father) was not responsible for the abuse. Respondent
has also stated that no govemmental entity stepped in to assist him or his siblings, sAlthough the
government of Honduras established mechanisms to provide support and protection for victims of
intra familial viofence in the mid-1990's (see Group Bx. 4, Tab AA at 40), resources to fund the
programs are Jimited, and have been directed primarily towards meeting educational goals and the
need for water and senitation (Id. at 44; see also Bx. 3 at 13.). The 2002 Department of State raport
further confinmed that although the Honduran Children’s Code prohibits a child of fourteen and
younger from working, even with parental permission, the law is not enforced in practice. After
examining the reford as a whole, the Court finds that Respondent has established past petsecution
on account of hm membership in the particular social group, which consists of his full siblings.

¢ Well«Eaunded Fear of Future Persecution

An applicant who is found to have established past persecution shall also be presumed to have a
well-founded fear of future persecution on the basis of the original claim, 8 C.F.R. § 1208.13(b)(1).

The regulatory presumption may be rebutted if the Service establishes by a preponderance of the
avidence that e:tlher (1) there has been 2 fundamental change in circumstances such that the
applicant no longer has a well-founded fear of persccution in the applicant’s country of nationality
or, if stateless, in the applicant’s country of lagt habitual residence, on account of one of the
enumerated graur;ds or (2) the applicant could aveid future persecution by relocating to another part

10



of the applicant’s country of natienality or, if stateless, another part of the applicant’s country of last
habitual rcszdcnae and under the circumstances, it would be reasonable to expect the applicant to
do so. 8 CER. § 1208.13(b)(1)(i}, (i1). The DHS has not camried its burden to rebut the regulatory
presumption. Thi 2002 Country Report, submitted by DHS, relates that Honduras has not addressed
the problems associated with child laber: No showing has been made of an increased ability of the
Honduran govemment to address issues of child abuse. Accordingly, Respondent is presumed to
have a weli—founded fear of futare persecution should he return 1o Honduras,

The Court will fexercise its discretion favorably and grant Respondent the relief of asylum.
Alternatively, the Court would also exercise its discretion favorably to grant asylum under Matter
of Chen, 20 1&NDec. 16 (BIA 1999), even without a showing of a past persecution on account of
Respondent’s membership in a particular social group. Dr. testithony regarding
Respondent’s major depressive disorder and post-traumatic stress disorder documiented that
Respondent has Heen severely traumatized by his experiences. Additionally, Dr.-tesﬁﬁed that
Respondent’s forced retum to Honduras would pose a serious threat to Respondent’s mental health,
and likely would iseriously exacerbate and worsen his condition. As a result it would be inhumane
10 remove Respo;ildent to Honduras, and the Court would exercise its discretion favorably,

B. Application fér Withholding of Removal

Because the Couxft v}ill grant Respondent’s application for asylum, the Court will not consider his
alternative request for withholding of removal to Honduras under INA § 241{b)(3}.

C. Application f&r Withholding of Removal under the U.N. Convention against Torture

Likewise, bccauéic the Court will grant Respondent asylum, the Cowrt will not consider his
alternative application for withholding of removsl to Honduras under the Convention Against
Torture.

Afier a careful rcvxew of the entire record, the following order will bs entered:

ORDER
It is Qrdered that;i Respondent’s application for asylum pursuant to INA
§ 208(=) be GRANTED.

= wla 7 A

Date Wayne R. Iskra D
‘ United States Immigration Judge

11
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UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE QFFICE FOR IMMIGRATION REVIEW
INIMIGRATION COURT
SAN FRANCISCO, CALIFORNIA

In Re )
)
) File Number: Af RIS
o (R RESTTR
) In Removal Proceedings
)
Respondent, )
)
Charges: 212(a)(6XAYD)
Applications: Asylum, Withholding of Removal, and
Relief under Article 3, Convention Against Torture
On Behalf of Respondent: On Behslf of the Service:
Lina M. Alia, Esq. Kristine C. D’Alesandro, Esq.
3 Hayford Court , Assistant District Counsel
Novato, CA 94949 550 Kearny Street, Suile 1000

Sau Fraucisco, CA 94108

ORAL DECISION OF THE IMMIGRATION JUDGE

The respondent is a 17 year old single male, & native and citizen of El Salvador. Ata
hearing before this Court on December 11, 2001, Counscl on Respondent's behalf admitted the
factual allegations in the Notice to Appear, which is dated July 25, 2001, and conceded
removability. Respondent declined to designate a country of return if return should be required.
The Court thercupon djrected that El Salvador be the country of return, based upon Respondent’s

admissions in the Natice to Appear.

As Respondent has admitted the factual allegations in the Notice to Appear and has
conceded removability, I [ind that removability has been demonstrated by clear and convincing

evidence as required by Section 240(c) of the Act.

In Jien of removal, Respondent has applied for asylum, withholding of removal, and relief
urder Artiele III of the Convention Against Torture.

The Exhibits of the record of proceedings, other than the NTA, include Exhibit 2, the
asylum application, 2A, Respondent's birth record with an English translation; 2B, Respondent’s
school record; 2C, Student 1.D. card from USA; Exhibit 3-1 Background documents on domestic
violence against women and children in El Salvador; Exhibit 3-2, Buckground dosuments on gang
violence in El Salvador; Exhibit 4, the Country Report on Human Rights Practices Report for El
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Salvador for the year 2001.

At the hearing jn this matter, which was held on July 26, 2002, the respondent testificd 1o
the stalutury requirements for relief from removal in the forms described above. He also
prescnted as witnesses his mother, Angela Jasmin Elizondo-Garcia, and his uncle, Luis Ogdulio
Garcfa. These were the only witncsses who testified.

FINDINGS OF FACT

In arriving ut 4 decision in this case, this Court has carefully obscrved Respondent’s
demeanor while he has testified. In addition, the Court has carcfully analyzed Réspondent’s’
iestimony for consistency, detail and spacificity, as well as persuagivensss, Tho Court has
weighed Respondent's demeanor and testimony against the standards set forth in Ninth Circuit and
Board of Imrnigration Appeals precedent. It is the conclusion of this Court that Respondent has
wstified in a sincere and genuipe manncer, without hesitation. Indeed, there is no issue between the
partics regarding Respondent’s credibility. Thus, Respondent’s testimony will be given full
weight as evidence,

Respondent’s claim is cemtered upon his allegation that he has a well-founded fear of
persecution trom his father if he returns to E) Salvador. Respondent and his witnesses have
testified that his father is a violent and abusive man who deprived his family of basic needs such
as fand, education and protootion from harm, and whe also abused theen all both physically and

cmetionally.

As stated previously, the facts are not in dispute. Respondent, along with his mother and
three sisters, were systematically abused by Respondent’s father in extreme and inhumane
circumstances. None of the abused family members attempted to obtain assistance from the
government. The siated reason for not secking outside help was that they already knew it would do
1na good. From the age of five to sixieen, Respondent was beaten; tied up and forced to waich the
physical abuse of other family members including bis mother, starved, forced to beg for food,
foreed to quit school and to work for moncy at age 11, and deprived of education, all by his
futher.! Respondent’s uncle attempted to inlervene and Respondent’s father responded by
threatening to kill him. Respondent is afraid that if he returns, the country is so small that his father
will he ahle to find hirn anywherc and continue 1o mistrcat him.

Respondent has also had violent confrontations with gangs and is afraid to go back because
ol the pervasive influence of gangs in El Salvador today.

'As stated in Exhibit 4, education is mandatory to age 14, and children are not permitted to
work before the age of 14, o
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ANALYSIS AND FINDINGS OF THE LAW

In order 10 establish eligibility for asylum, Respondent must show that he suffered past
persecution and/or has a well-founded fear of future persecution on account of one or mote of the
{ive grounds enumerated in INA § 208(a). “Persecution means the infiction of harm or suffering
upon those who differ in a way regarded as offensive.” Sangha v. INS, 103 F.3d 1482, 1487 (9th
Cir, 1997). A finding of past persecution gives rise to a presumption of future perserntion. 8
C.F.R. §§ 208.13 (2002), The Service may rebut the presumption by showing by a preponderance
of the evidence the existence of a fundamental change in circumstances or the reasonable
availability of internal reJocation. Jd. subsection (b)(1)(i) (“Discretionary referral or denial”).

To establish eligibility for asylum based on past persecution, Respandent must show three
things: (1) what happened to him rises to the leve] of persecution; (2) the persecution was "on
sceount nf' one of the statutorily protected grounds; and (3) the persceution is imputable to the
government or to forces that the government was unable or unwilling to control. Chand v. INS, 222
F.3d 1066, 1073 (5th Cir, 2000). In the instant case, there is no doubt that Respondent suffered
from past persecution in the form of repeated beatings, cmational and verbal abusc, and death

.treats against him and his mother and sisters over a number of years. See e.g. Duarte de Guinac
v. ING, 179 F.3d 1156, 1162 (9l Cii. 1999) (repeated beatings, severe verbal harassment and
dcath threats as persecution). The Service itself stipulated to the fact that Respondent suffered
persecution at the hands of his father.

The Service nonetheless argued that Respondent is not eligible for asylum because the
persecution be suffered was not on account of a protected ground, The Service rejected both of
Respondent’s arguments, first, that his family constitutes a social group and sccond, that he is &
spember of another soctal group comprised of child victim of domestic violence. The Court will
now examine the existence of persecution on account of a protected ground as well as the evidence
in tebuttal of Respondent’s claim. - :

1. Past Persccution on Account of a Protecied Cround.

Respondent claims that he wauld face persecution in El Salvador on account of his
membership in & particular social group, that is, either the social group of his father's immediate
family, or the social group of child victims of domestic violence in El Salvador, He needs to
cerablish both the existence of a qualifying group and a nexus to that proup in the form of
“evidence, direct or circumstantial, of the persecutor's motive.” Lopez -Galarza v, INS, 99 F.3d -

954, 959 (9th Cir. 1996).

1.1 Mcmbership in a Particular Social Group.

The Board has defined “a particular social group™ as one in which a group of people share
a common characteristic that is immutable or fundamental to an individual’s conscience or identity.

3
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Matter of Acosia, 19 1. & N. Dec. 211, 233 (BIA 1985). Both the Board and the Ninth Qireuit have
ruled that a parlicular social group can be based on gender. Jd; Matter of Kasinga, 21 I & N.

Dec. 357, 365-66 (BIA 1996) (social group consisting of young women of the Tchambe-Kunsuntu
iribe who have not undergune genital mutilation and oppose the practice); Hernandez-Montiel v.
INS, 225 F. 3d 1084, 1094-95 (9th Cir. 2000) (identifying gender and sexual identity as social
group characteristics fundamental to the identities or consciences of ita members).

A social group may also based on other characteristics such as opposition to a social
practice. Matier of Kasinga, supra, This is apparent in another of the Ninth Cirevit’s definitions
of a particular social group as “a collection of people closely affiliated with each other, who are
zctuated by some common impulse or interast ¥ Sanchez.Tryfillo v. JNS, 801 F.2d 1571, 1576 (Oth
Cir.1986) (giving as example the immediate members of a certain family as a focus of fundamental

affiliational concerns).

Respondent in the present case belongs to the patticular social group of child vigtims of
comestic violence in ] Salvador. He is also part of the natrower group of children wha have
iried to escape from such domestic violence, but are unable to receive official protection in El
Salvador.? He is also a member of the particular social group made up of himself and of members
afhis family, specifically his siblings and maother, who were al] abused by his father. Such &
closely affiliated group is defined by its opposition to the violence of Respondent’s father and
motivated by & common concern for their safety. .

The Service argued that 1) Family units as social groups have been defined as the entire
family. Respondent’s family unit cannot be considercd a qualifying sncial gronp because his father
is an integral part of the group and is the persecutor; and  2) Domestic violence should not be
regarded as an immutable characteristic, and further, that being a victim of domestic viclence
should not be considered as so fundamental to an individual’s identity or conscience that one
should not be required 1o change that condition, '

Thia Court does not belicve tliat any precedent decision precludes Respondent from
articulating a social group that contailis all of his immediate family mémbers who arc or have been
abused by his father. Moreover, once 2 person has become a victim of dornestic violenee, ne
matter how hard that individual would wish to change that fact, it is clearly immutable. That
violence cannot be taken back. While a person can do everything in his or her power to put it

~ Lebind oneself, one cannot reverse what has already happened.

Thus, Respondent has established the existence of particular social groups suffering from
persccutious, and now needs to show a nexus between that persecution and social group

membership.

*That limitation of the group’s size may not be necessary to qualily as a refugee, but is
nonctheless present in this ease and supported in the analysis of the nexus. Further, the membetship
characteristies of the parent-child relationship, resistance to violence, and lack of protection are
consistent with the principle that the group must exist independently of the perseculon.

4
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1.2. “On Account of.”

An “‘asylum applicant [need not] show conclusively why persecution has occurred or may
occur.” Matier of § P, 21 1. & N. Doc, 486, 489 (BIA 1996) (relying on /NS v. Cardoza-
Fonseca, 480 U.S. 421 (1987), and on "well-founded fear" standard in the "refugec” definition).
Rather, at asylum applicant "bear[s] the burden of establishing facts nn which a reasonable person
would fear that the danger arises on account of bis race, religion, nationality, membership in a
particular social group, or political opinion." /d. (citing Matter of Fuentes, 19 1. & N, Dec. 658,
662 (DLA 1988)). The lusser evidentiary burden alleviates the ditficulty of establishing motivation,
which is significant in situations involving mixed motives and/or two or more actors Jomtly acting
‘0 produce the same result.

The nexus requirement can be met in situations involving mixed motives and a plurality of
actors under certain conditions, The Ninth Ciresrit has held that "[p]ersecutory conduct may have
more than one moltive, and so long as one motive is one of the statuterily enumerated grounds, the

‘requircments have been satisfied.” Singh v. Jichert, 63 F.3d 1501, 1509-10 (9th Cir. 1995); see

alsv Borja v, INS, 175 F.3d 732, 735 (9th Cir, 199%) (en banc) (reaffirming mixed motive
persecution as statutory persecution). Thus, the alicn need only demonstrate “the reasonableness of
a motivation which iz related 1o one of the enumerated grounds.” I4.; compare with Gebremichacl
v NS, 10 F.3d 28, 35 (1st Cir. 1993) (alicn must show that one of the five characteristics is "at

the root of petsecution, such that [the characteristic] itself gencrates a specific threal (o the
japplicant{™}. Further, the nexus can he established by either showing the persecutor’s own

notives or the broader societal reasons for the persecution, Marrer of Kasinga, 21 1. & N. Deo. at
166 (recognizing FGM -- female genital mutilation -- a3 2 formy of societal “control of woman . .

in order to ensure male domination). In effect, the socictal motivations arc imputed to the non-
state actor and explain the state’s thilure o protect the victim of persecution, .

The reasen for this broad recognition of a nexus is that the state’s failure to address and
deter domestic violence is a contributing or substantial faotor in that violence:

JTif the state is unwilling to extend protection . . . [then] the harm visited upon her by her husband is bascd on the
state™s anwillingness to protect her for reasons of a Convention ground.

United Nations Refugee Agency, Guidelines on International Protection No. 2: “Membership of
a Particular Social group” within the context of Ariicle 14(2) of the 1951 Convention end/or its
7967 Protocol relating to the Status of Refugees, HCR/GIP/02/02, para. 20 {2002) (UNRA
Cruidelines No. 2); see alse Guidelines on international Protection No. 1; Gender-Related
Persecution within the vuntext of dridcle 14(2) of the 1951 Convention and/or its 1¥67 Protocol
relating to the Status of Refugees HCR/GIP/02/01, para. 21 (2002). Thercfore, it may be enough
for a victim of domestic violence to show that, althaugh she cannot establish ber husband's
motives, “the . . . unwillingness of the State to offer protection is for a Convention reason.” UNRA
Guidclines No. 2, para. 23; see also the Service’s proposed asylum regulations, 65 Fed. Reg.
76,588, 76,593 (Dec. 7, 2000]) (societa) patterns of domestic violence supporied by legal system,
social norms and beliefs as circumstantial evidence that the specific persecutor . .. “because of
[her] social status [as] a woman [in] a domestic relationship . . . helieves he has the authority to
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abuse and contro} the victim ‘on account of” her staws in the relationship™.? In interpreting the
1951 Convention, tribunals in other countries have also recognized that state tolerance or
condonation of domestic violence, and systematic discriminatory implementation of the law may
be sufficiont to establish neaus, As indicated by the High Court of Australia, refugee law is
predicated upon the unavailability of national protection making a refugee unable or unwilling to
return to the place of persecution. Minister for Immigration and Multicultural 4ffairs v, Khawar,
HCA 14, 187 A.L.R. 574, para, 20 (J. Gleeson) (2002);* accord definition of refugec in'INA §§
101(a)(42) (indieating that refugee protection is @ substitute to national protection), Under normal
circamsianees, the state has the primary responsibility to protect its citizens’ fundamental rights
and freedoms. Id. at para. 19. The failure of a state to provide protection is an element of
perseantion when such failure is not simply due lo incompetence or ineptituds, but reficets
“systematic discrimination against women, involving selective enforcement of the law [and]
amount[ing] to a failure of [a] state . . . to discharge its responsibilities to protect women.” 74, at
paras, 25-24. Further, the Convention refers to persecution rather than to a persecutor, leaving
open the possibility that persecution be “the combined effect of two or more agents" where one of
the agents -- tho state -« disreganded its duxy to act. Jd. at paras 25-26; eccord INA § 101(a)(42)

(similar focus in statutory definition of refugee), Thus, when persecution involves both:

criminal sonduct of private citizena and toleration v vundunution of such sonduct by the state or agents of the
siate . . . then the [nexus] requirement may be satisfied by the motlvation of either the criminals or the state,

/i, at pars. 31} accord id. st para. 120 ((J. Kirby) (relying oh a New Zoaland Refugee Status
Appeals Authority'’s decision, Refligee Appeal No 71427/99 (2000)).

The High Court’s reference to the state's duty t act may be based on a tort-like rationale
supporting a broad interpretation of nexus, We expect that society should regulate behavior and, at
Teast 1o some extent, conform our behavior to the prohibitions cstablished by law and effectively
enforced. Conversely, we interpret the lack of prohibitions or enforcement in specific areas as a
confiomation that such behavior is permissible and may be freely pursbed. When soacietal attitudes,
including official tolerance, are a substantial factor in persecution, it {s appropriate to recognize
the unbroken causal link between the state and non-state actors and look at the motivation of the
slate actor to determine whether the nexus requirerment is sarisfied.?

¥I'he Court finds these guidelines and, in particular, the UN, Refugee Agency's Guidelines
tc be persuasive in the absence of clear, relevant authority. The seminal asylum cases involving
demestie violenee were recently vacated. Mutrer uf R-A-, int. Dec, 3403 (BIA 1999), vacared , 22
1 & N. Dec. (AG 2001); Aguirre-Cervantes v. INS, 242 F.3d 1169 (9th Cir, 2001), vacated, 273

F.3d 1220 (9th Cir. 2001).
“The four judges in the 4-] majority wrote separate opinions.

Although we are not dealing with Hability, causation in the area of torts also provides an
interesting analogy where dereliction of duty made the harm possible through a third actor:

Tha act of a third person in cornmitting an intentiona) tort or ¢rime is a superseding cause of harm to another
resulting thercfrom, although the actor's negligent conduct created a situation which afforded an opportunity to the
third person to commit such & tort or erime, unless the actor at the thne of his neglipent conduct realized or should

6
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According to another, similar view, supported by 1wo of the judges of the High Court of
Australia in Khawar, the denial of a fundamental right by the statc amounts to persecution: “the
persecuiion . . . lies in the discriminatory inactivity of State anthorities in not responding ta the
violence of non-State actors . . . [and not in] the violence.” J2. at para. §7 (joint concurring opinion
of Judges McHugh and Gummow). Other countries have reached similar results. See, i
particular, the House of Ludy' decision in Jslam v, Secretary of State for the Home Department,
Fegina v. Immigration Appeals Tribunal, ex parte Shuh 2 WLR 1015 (1999) (indicating that
elements of (1) batm at the hand af husband, a “personal affair”, and (2) slate’'s denial of
protection against such harm combine to constitute persecution within the meaning of the
Convention).® The Court finds the above authorities to be persuasive and consistent with the
refugee definition in the Act, which incorporares the definition In the 1951 Convention. Whether
Tocusing on the state’s denial of protection or on the combined state and nan-state contributions to
the harm, the result is the same: the asylum applicanl need not show the motivation of the non-state
actor when the unwillingness or inability of the state to provide protection is related to a protected

ground. _
While the above references discuss donsestic violence against women, the argument fot
children must be equally if not more compelling. Theoreticaily, » woman in an abusive
relationship with a partner can leave the relationship. A child who is abused by a parent will
always be the child of that parent, for the rest of their natuzal lives. Although the child will
eventually reach majority, the parcnt-child 1elutionship remains, with all the vestiges of abuse that
the history of the relationship generated. By simply reaching the age of majority, the child has no
guarantee that the abuse will stop.

The Convention on the Rights of the Child, at Article 2, states thal all appropriate measures
should be taken by nations to ensure that the child is protecied sgainst all forme of diserimination
or punishment on the basis of the status, activities, expressed opinions, or beliefs of the child’s
parents, legal guardians, or family members. Article 16, guarantees children protection from
attack. While the United States remains the vnly advansed nation which has not ratificd this
corvention, we as 2 nation have signed it Sec www.upher.org website “Convention on the Rights
of the Child.” El Salvador signed and ratified this treatyin 1990. Yet, the background docwuents
provide ample evidence that the rights of the child are systematically not protected in El Salvador,

Tnsm £

leaving children such as Respondent vulnerable to the abuse mcted ous to him by his father.

Generally, the broad socictal and state discrimination against women and children remaing

have realized the likelihood that such 2 situation might be created, and that a third person might avail himself of the
apportunity to commit such a toit v erirmg, :

Resuitement (Seeond) of Torts §§ 448 (1965). The state’s systematic failure to act in situations involving
widespread violations of wainen's basic rights is arguably such an exception 1o the rule that intentionsl torts or
crimes are a superseding cause of harm. :

*For a broader review of forcign asylum guidelines and case law, se¢ Karen Musalo,
Revesiting Social Group and Nexus in Gender Asyltum Claims: A Unifying Rationale for
Evolving Jurisprudence, forthcaming publication in: De Paul Law Review,

7
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in the background as an implicit recognition or validation of the individual persecutor’s actions
and, when present, ol the persceutor’s beliel in bis “right” to abuse his victim. By condoning
persceution and ensuring impunity, however, the state increases a foreseeable risk for these
~ictimns, and, thua, is a contributing or substantial fuclor in domeste violence in those countries
where the problem is disregarded.

As v further consideration, the Court notes thar constructive ot imputed inteat is not new In
the asylum provisions of the Act, where nexus has been broadly interpreted to find persecution of
others “on account of” a protécted ground as a bar to asylim. See INA § 208(b)(2)(A). Courts
have imputed the motivation of others 1o the individual who assisted in persecution. Fedorento v.
United States, 449 U.3. 490, 512 (1981) (looking at objective effect of conduct rather than at
rantivation of individual providing such assistance). The logic of imputing motive of a third party
1o an actor knowingly acting in concert with that party should extend to the determination of asylum
eligibility. See identical language in INA §§ 101 (a)(42) (refugee definition) & 208(b)(2XAN1)
(asylum bar). In Matter of Kasinga, the Board has also broadly interpreted the nexus reguirement
by focusing on the state and/or societal context of persecution, rather than on the persecutors® own
rmotivation, 10 determine eligibility for asylum. 21 1, & N. Dec. at 366 (focusing on FGM as a form
of societal “control of woman. . . in order 1o ensure male domination™ to find a qualifying nexus).
Therefore, the Court will look at the motivation of Respundent's father and at official attitudes to
determine whether he was persecuted on account of his social group membership.

In the instant cas¢, Respondent bns eatablished that he has a reasonable basis o feur
persecution by his father on account of his membership in the particular social groups of child
victims of domestic violence in El Salvador, or of children who try to escape domestic violence,
but are unablc to receive official protection in El Salvador, or of victims of his father’s abuse. He
presented both circumstantial and direct evidence that such persceution is related to a protected

ground.

Thete s ample circumstantial evidence of a nexus between domestic violence and the
socjal status 0f women and children in El Salvador, where such violence is endemic and reflects
prevailing norms and beliefs regarding abused women and thejr children. Respondent and his
mather estified that his mothet, sisters and he did not seck help, bocause Respondent’s mother
knew that the anthorities were unwilling to belp them. Respondent also submitied many articles
discussing the socictal and official support or tolerance for discrimination and domestic violence
against women aad children in that country, See, for instance, Exhibit 3-1. Further, the country
teport for El1 Salvador submitted by the Service states that: _
Violence agamst women, including domestic violence, i5 a widespread and scrious problem. ... Incidents
of domestlc violence and rape continued 10 be undemreporied for several reasons: sosietal and culteal pressuces
agalnst the victim; a fear of reprisal; poor response to victims by the authorities; fear of publicity; and the brliaf
thatt he coses are unlikely to be resolved: .

Exhibit 4: United States Department of State, 2001 (Couniry Reports on Human Rights
Practices: El Salvador. In 1996, a law was passed in El Salvador entitled the “Law Against
Family Violence." See discussion, Exhibit 3-1 (“Central America Report,” Vol. XXVINo.2).
The law supulates the crcation of a special police division to handlé casés of domestic violence,
Trree years after the law passed there had only been a broad Family Department established. The
special prosecutars are Jocated only in the large oities, and there is a chronic shortage of

8
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Another article in Exhibit 3-1, “El Salvador Praceso,” November 10, 1999, states that
“Abuse begins at home. A five year old child ticd for hours to a tree in his home, without company
and without food is a sad representation of the violation of human rights, and it is a daily sight for
many people in El Salvador. In this country, human rights of minors are not respected; they are
1ramplcd upon, scomned, unde valued zad ignored...” “...1t is practiced behind the shield oi being
‘a private affair,””

The evidence shows the unwillingness of El Salvadoran authorities to control perseoutors
in situations involving domestic violence, in effect denying protection given to other groups. The
Court belioves that that is enough to establish nexus. See, jfor instance, UNRA Guidelines Ne. 2,
sypra. Alternatively, it is also circumstantial evidence of Respondent’s father’s own motivation as
it is reasonable to infer that his behavinr was inflnenced by the lack of protection and societal
attitudes towards women and their children in a domestic relationship. See Service’s proposed
asylum regulations, supra. There is a reasonable basis to believe that the socictal attitudes in El
Salvador played at least a part in his father’s motivation by validating his beliefs that he had the
right to abuse his wife and children freely because of the domestic relatianship. Such a reasonable
basis also meets Respondent's burden of proof. Sing, 63 I.3d at 1509-10 (requiring only wvidenue
sufficient to establish well-founded fear or reasonable basis to believe that at least 0ne motive is
one of the statutorily enumeraled grounds).

Further, beyond that minimum showing, Respondent provided direct evidence of his
{ather’s motivation, Inher testimony, Respondent’s mother indicated that hor husband belicved that
hie had the right to beat her because she was his wife. That he harbored such a belief is also
gvidenced by the fact that he did not hesitate to defend bis “right” apainst interference by
Respondent’s mother's sibling who tried to protect them, Further, Respondent’s mother testified
that her husband did not fear arrest or prosecution as the authorities generally do not interfere in
dumeatic violence cases, Thas, the uexus Is cearly established in this case, not only
circumstantially, but through direct evidence that Respondent’s father was motivated at least in
part by Respondent’s, his sisters’ and his mother's status in their domestic relationship.

As a result, the Court need not examine the nexus between persecution and Respondent’s
fzmily. On the basis of the forcgoing, the Court finds that Respoudent sulficiently established that
he was persecuted on account of his membership in the particular social groups of child victims of
domestic violence in El Salvador or of children who try to escape domestic violence, bt are
unable 1o receive officiai proteetion in El Salvador due to the unwillingmess of the authorities to
provide protection. Because of the showing of past persecution, we must presume that Respondent
has a well -founded fear of persecution in El Salvador. In turn, the Serwce bag the burden of

rebutting the presumption,

2. Rebuttal of Well-Founded Fear Presumption,

_ As the Service failed to rebut the presumption based on past persecution, thé Court roust
presume that Respondent has a well-founded fear of perseoution if he retwmns. Furthermor, as
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there are no adverse factors in the Record, this Courl will grant his application for asylum,
Iriasmuch as this Court finds Respondent’s application for asylum should be granted, it need not
address his other applications.

Based on the foregoing, the following s the order of the court:

ORDER

IT IS HEREBY ORDERED that Respondent's application for asylum pursvant to section
208(a) be GRANTED.

Eolly A. Webber
United States Immigration Judge
February 12, 2003
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UNITED LSTAT"S DEPARTMENT OF JUSTICE

EXECUTIVE OFFICE FOR IMMIGRATION REVIFW
UNITED STATES IMMIGRATION COURT 1
Phoenix, Arizona |
File No.: A March 20, 2003
A

In the Matter of

ERSEEER S8R IN REMOVAL PROCEEDINGS

AR NEED
Respondents }

CHARGE: Intending immigrants without documqhts and likely
to become a public charge. ;

APPLICATIONS: Asylum
Restription on rewoval;

Proteckion under the Convention ag#inat Torture

ON BEHALF OF RESPONDENTS: OM BEHALF OF SERVICE:
Sue Ming Sher, Esquir 2rthur Raznick |

Asgistant Distiyict Counsel
(ﬁSVU -“&%5f3 (1bm4:( ‘

DECISION OF THE IMMIGRATION COURT {

The respondents pre a 17-year-cld female and [her 18-month-
old daughter. They ake aliens, natives and citizdng of
Guatemala. They were| placed in remcval procesdings with issuance
of Notices to Appear,| dated October 22, 2002. At |this
proceeding, through c%unscl, they heve admitted alll the factual

allegationa except chgt pertaining to the public Qharge. They
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have admitted the first charge of intending immigr#nt without
documents and the sec#nd chaxge of likely to becom} a public

charge, The Governmejt has presented no evidence pn the denied

allegation and chgxge”‘ on the other hand, the respondent has

produced income Eax_:¢turns for the older responde%t'a adult

brother in the United|States, indicating that he h%a the means to

support them. Therefore, the Court will sgustain tbe immigrant

charge but does not smstain the public charge chaﬁ?e. The

respondents have declined to name of country of removal. The

Court will designate Guatemala.

psaa |
The older respongent has submit:ied an applicgkion for

political asylum, in Which she claims that she wiﬁl be persecuted

in Guatemala because £f membership in a par:iculaxj goclal group

and that she has suffpred past persecution in Guatic

account of that membefship.

An applicant forLasylum bears the evidentiary

proof and persuasion fin an application for asylumjunder Sectiocn

§
208 of the Act. Mattkr of Acosta, 19 IaN Dec. 213 (BTA 1985);
Matter of Mogharrabi,

V-T-S$-, Int. Dac. 3308 (BIA 1997). 8 C.F.R. Section 208.13(a).

i
19 I&N Dec. 439 (BIA 1987);%Matter f

i i
To establish eligibility for a grant of asylgm, an applicant
demonatrate that| she is a refugee within thefmeaning of the
Section 101 (a) (42) ()| of the Act, 8 U.8.C. Sectiod 1101 (a) (42).

Section 208 of the Act. That section definesla refugee as

A e,/ — 2 . March 20, 2003
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any person who is una@le or unwilling to return tofhis or

home country because Of persecution or well-founde? fear of
persecution on the ac@ount of onh account of race, feligion,
nationality, membership in a particular social grojp or political

opinion. See alsoc INS v, Elias-Zacariag, 502 U.S 478 (1992)

An applicant for|asylum has established a we@l—founded fear
if she presents specikic facts establishing that 4he has actually
been a victim of perchution or if she shows that Ja reasonable

person in her circumskances would feaxr persecutior if she were

returned to her nativi country. INS v, ngdgzg—ﬁingggg, 480 U,8
421 (1987); Matter o harrabi, supre. An asyldm applicant

must alsc demonstrate| that he merits such relief 4s a matter of
discretion by this Cdurt.

An applicant is'required to pregent specific"facts, object
to evidence to prove|either past persecution or angood Teason to
fear future pexsecution. INS v. Cardoza-Fonsec jsupra. It ie
only after objectiveIevidence sufficient to suggc%t a risk of
persecution has been |introduced that the alien’s }ubjective fears
and desire to avoid the risk laden situation in hls or her native
land becomes relevané. Id. The suﬁjective compoLent requires a
showing thnat the alie{n’s fear is genuinely objectgve. This
component requires a[showing by credible, direct, and specific
evidence in the reco#d of facts that would supporf a reasonable
fear that the petitidner faces persecution. DiazfEscobar v. INS,

782 F.2d 1488 (9th Cir. 1986). what is critical is that

P 3 March 20, 2003
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alien prove his fear is subjective and genuine andi objectively

ressonable. Id. As Jow as a ten pexcent chance of persecution

is eufficient to auppdrt a well-founded fear of pe?secution. S
INS v. cardoza-Fonsecs, supra. Harbinser Singh v.| Ilchert, 623
F.3d 1301 (9th Cir. 1§95}

The petitioner cannot simply prove there exi%ﬁed generalized
or random peossibility|of persecution in theirx natq?e countyy, she
mast show that she is|at particular crisk. That i%, that her
predicament is appreciably different from the dan%ers faced by
her fellow citizens. |Kotasz v. INS, 31 F.3d 849 (9th Cir. 1994),
Goodig v, INS, 782 F.2d4 1463 (9th Cir. 15886). .Hovéever, no
singling out ie reguiked if the alien establishes;a pattern or
practice of pexsecutipn in his country of a group?of persons
simllarly situated to| him on account of one of th$ five

enumerated grounds and he establishes his inclusién and

identification with suach group. 8 C.F.R. Section.208.13(b)(2),
Where the evidence of] the persecutien directed atga particular
£

group is extensive, the level of individualized risk that must be

shown is lower. Ho v. Asheroft F.3d (%003, W.L.
346979 Sth Cir. Febrdary 18, 2003).

An alien's own qestimony may be sufficient t§ prove
persecution where th#t testimony is believable, c@nsistent and

I
sufficiently detaileq to provide a plausible and @oherent account

of the basis of her dlaim. See Matter of Dasgs, 2?} I&N Dec., 120

(BIA 1989). Matter Qf Mocgharrabi, gupra.

A GISEEmeen [ 4 b Marech 20,



06/21/2005 10:03

415/581-8886

an alien may alsg
by demonstrating thet
account of political ¢

the Act, 8 U.S8.{. Sed

Stephen Knight PAGE 6/23

establish statutory eligibi}ity for asylum

she has been persecuted in tpe past on

pinion and any other ground %numerated in

tion 208.13 (b} {1). Matter g#f H-, Int. Dec.

3276 (BIA 1996); Matker of Chen, 21 I&N Dec. 16 (BIA 1989);
i
Haybinger Sinah v, Ilgher supra. &

an alien who hasi'“"

have a well-founded fg

Section 208.13(b) {1) (L

1989), and she need nb

establish this presumbtion.

The buzden then ghiftg
asylum or withholding
discretion by proving
partaz of the country o

proving that there has

Y. Matter of Chen, 20 I&N fec. 16 (BIA

t show countrywide persecut:kn in oxder to

Harbipcer Singh v. Idchert, supra.
to the Goverrment to attempt to prove that
should be denied in the exed
that the respondent would b¢ safe in other

r atbempt to rsbut the prespwption by

been a fundanental change j

circumstances, such that the applicant no longer Jas a well

foundad Eehr GEl peFeCoUtLen

baftn*'of Phna, BT

1995} .

i
established that thede
|

i

A ClnaEmmmesh /1

In other cirdumstances where the applicani has

ig a reasonable possibility that she may

5 March 20, 2003
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sutfer other serious harm upon remeval to that couﬁtry. 8 C¢,F.R.
Ssction 208.13 (b} (1) (i) (B).

IARTICULAR SOCIRIL, GROUP ,
In order for the respondent to establish eligﬁbility for

relief based upon her |{membership in @ particular g%oug, she must
: .
estakblish that the group is recognizable as a partﬁcular gocial

group wnder the Act a#d that she possessges the trajits to make the

group 80 recognizable! See, for exawple, Sanchez-
INS, 802 F.2d 1571 (9kn cir. 1986). It is held i:{n Matter of
Acogta, supra, 233, pearsecution on azcount of memﬁ¢rship in a
particular social grohp refers to persecution tha{ ia directed
toward an individual Who is a member of a group that share common
and immutable charactkristics. The Ninth CircuitiCourt of
Appeals hag held that| a particular ascial group ié a group united
by voluntary associatfon, including a former assoéiacion ox an
imnate characteristic] that is unfundamental to thé identities or
consciousness of its members, that members either%cannot or

should not be required to change. Hernandez-Montidl v. INS, 225

F.34 1084 (sth Cir. 2/000). The Board of Immigration Appeals has
opined that the share characteristic must be an ipnate one, such

as sex, color or kinihip ties, or in some clrcumstances, it wight

be a shared past expﬁricnce, such as former militdry leadership

oxr land ownership. Matter of H-, Int. Dec. 3276 ﬁBI%’
Only when this is thg case does the mere fact of %x

become something comﬂarable to the ¢ther grounds &f persacution
i

A unEmmGemn/ 3 { March 20, 2003
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srace

=R

RO T

under the Act, namely |something that is either bey?nd the power
of the individual to dhange or it is so fundamenta% to her
identity or conscious |[that it ought et to be chan%ed. Id.
Matter of Kasinga, Int, Dec. 3278 (BIA 1596). ;

An example of a |particular social group waulg comsist of

the immediate memberxs|of a certain family, the fanﬁly being a
focus of fundamental Tffiliation concerns and commbn interests.
A well-founded fear mdy, hence, be oa account of MEmbershln in a
family. Heynandez-ortiz v, INS, 777 F.2d 509 9t1£ Cix. 1985).
Lwin v. INS, 144 F.3d|305 (7th Cir. 1998). But gégm
pasadas v. INS, 924 F|2d 916 at 919, where the Codrt said that
persecution based up01:1 family menbership does not jqualify as

pergecution on accounj of membership in a particular social group

80 as& to gualify an aﬁien for political asylum, where the family
consisted the cousin »f an unidentified degree, a% uncle, and
relatives onm her moth%r 5 side of the family, k

When porsecution}is inflicted by a nongovern&ental entity,
an applicant for asylpm must show that his persec%tor is someone
the government is unaple and unwilling to conCrol£ Sangha v,
ING, 103 F.3d 1482 (Sﬁh Cir, 1897). Police in ac%lon in the face

of persecution by nonbovernmental groupsd Suffices% Navas v. INS,

217 F.3d 646, 656, n. 10 (gth Cir. 2000). Childré
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characteristic. They

streets due to government neglect,

wamet due to this negl

to exploitation and cx

situated children to

pubstitute families.

group because the government provides no oppertuni
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%
They share a common 1mmuta$le

are children who are forced go live on the

sheir most basﬁc needs are

act, because the children are gusceptible

ime. They search out other gmmllarly

form social groups, which ser?e as

Each mewmber cannot change hmk status in the

riea for street

children to advance their status.

QQ!ENILE CONSIDERATIONS

i
i

The Handbook on Procedureg and Criteria for Hetermining

Refugee Stabus, Offic
for Refugees, Geneva
Handbook,

relating te the statu

under the 1

for juvenile asylum a

B of the United Nations High

SCOmmissicner

Jamuary 1992, hereinafter réﬁarred to as

951 Convention and the 1967 ﬁrocOcol
3 of réfugees provides specxal consideration

pplications in Sections 213 éhrough 218.

A child applicant must, of course, meet the &tatutory

definition of a refudee.

for Refugees Handbook

applies to all people

g

b=

Section 213 at 50.

may affec¢t the analyqis of his or her status.

definition of refuge#

The United Nationg High commissioner
states that the definition @f a refugee

regardlerms of theiy age.

ensitivity to the age of thelchild, however,

Although the same

applies to all individuals @egardless of

their age and the ex#minat*on of the factual elamknts of hexr

¢laim of an unaccompinled child, in particular. regard ghould be

b S A

2003

|

§
4

March 20,
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given to circumstance%, suph as the child’s sgtage §f development
her possibly limited Anowledge of conditionsg in th% country of
origin, and the signi%icance to the legal concept %f refugee
status as well as herlspecial vulnerability. Guid%linee on
policies and procedur%s in dealing with unaccompan?ed children
seeking asylum. Unitéd Nations High Commissioner for Refugees,
February 1997, Sectio#s 9.4 and 10.5, hereafter ?erred to as
Guidelinas. Thus, whén a child wust meet the defj?ition of a
refugee, the evidence‘that the child is able to pdesent regarding

his or her claim shouhd be carefully evaluated byga case by case

N i
baeis. *

The harw a child fiax

leas than that of an 5€:'
given the variations
in the circumstance
amounts persecuﬁﬁonf e oy

at 50.

The objective cjmponant of an applicant’s weﬁl~fgunded fear

f

does not have to be golely based upon his or hex

| 1
preference. Sege , Bupra. Section 43 at #3. Indeed,

experiences of the applicant’s friends, relativesg ox other
members of the same %acial or soctial group may welll show that the

Idi geeralde
villalta, 20 I&N Dec. 142 (BIA 1990); Remos-Viaiues v
i

' i
applicant‘s fear of persecution is well-founded.

INS, 57 F.3d 857 (sth Cix. 1995). Each situatior wust be

A CEEmmEER A s ! Maxch 20, 2002
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agsgesged on its own mérits. However, all facters ;uch as a

person’e character, bdckground, influence, wealth,;

‘ :
outgpokenness may 19&4 to the conclusion that hig pr her fear of

i

persecution is well-f$unded.‘ See Handbook, gupra.h Section 43 at

13.

For child asylum|seskers, the balance betwee@fe

fear and objective cipcumstances may be more diffigule foy-a

)
court to assess. The|Handbook suggests that chiliren may, under

the age of 16, may lafk the maturity to form a well-founded fear

ii

of persecution, which|would require an adjudicate® to give more

weight to objective factors. Gee Handbook, supXai

Bectiong 215,

217 at S1. Minors under 16 years of age may have ia fear and a

will of their own, buft these may not have the samg

3

as in the case of an adult. Id., Sectiom 216.

gignificance

In general, ChEJapplicant’s fear should be cé¢nsidered well-

founded if the appli

ant can sstablish to a reasogjxablc degree

that her continued stlay in that countxy has becomé intolerable on

the basis of one of the enumerated grounds or wouid for the same

reasone be intolerable if she returred there. ﬁg& Handbook,

supra. Section 42 at ]12-3.3. :
REDIBILITY AND FINDING

The Court has cﬂosely observed the testimony

demeanor of the respdndent, in particular, and fih

i i
tegtimony to be credible and truthful. Her testipony is

internally consisten4. It is conmistent with the| Exhibits, it is

A s 10

March 20, 2003
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congistent with countrdy conditions in Guatemala peé the United
States Department of Htate and other authorities iﬁ evidence
before the Court. Hez testimony has been very det&iled sincere,
straightforward, and dgelivered without prcvocatlon;
The incensistencies in Dr. McCorder’s report ﬁo not go to

the heart or essence $f the respondent’s asylum clim. The

Goverument, in two hours of testimony by the respcndent, has

discloged one discrepaney. That discrepanay is wubther she was
naked or clothed during sexual abuse by hex stcpféther Thie is
a mere detail. The essence of the ~laim is consiétenx given the
level of abuse and harm all of her life and her méntal state and

psychological conditipn. It is amazing that she is able to

remember, relate, and relate as detailed az she hﬁa today.
FACTS 3
The raspondent ﬂw a female, 17 yeaxs of age,}from Guatemala
and her l8-month-old |female child. The respondent, and
furthermore, in thesd facts will refar to 17—year;old female.
has four giblingd, three brothers, of whom I éelieve all are
older and one sister | who the Court believes is tgree years of
The respondent Zived with her parents until|she was five or
gix years of age. Hdr father died when she was v;ry young.
When she was five or {aix, her mother took up withf another wan,
whom she refers to ag her stepfather. She did noﬁ have a good

relationship with hex mother or her stepfathex. ter stepfather

mistreated the respondent and respondent’s giblingis and her

N CHBSCERETER/ N 11 March 20, 2003
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Fresey

mother. The respondenp's mother beat: hex, she struck her with

hands and electxri:

respondent’s siblings.

gortillias.

The respondent’s

a regular basis, thred or four times a week.

her and do things to her and she refused.

kick her. He once hi

has scars on her laft

cordsa.

breast and knesa.

she also mistreated jthe

The respondent worked withiher waking

stepfather als> beat that the respondent on
He wantad to bathe
He woulé beat her and
. her on the head with a brookstick. She

The =scar ot her knee

resulted when her father kicked her down the stairs and she

struck her knee on the way down.

Tke scar on har

was where he kicked her in the breast and the tip

caused a laceration i
exploited the reapond

Her stepfather w
fondle her sexually.

He tried to rap
that he was ‘excited*
worked and when she w
report what her stepf
not believe her and a

Her atepfather a

wires,

scaxs from much beatings.

in the construction business with him and the word

or whatever wag available.

1 her breast.

ent on a regulax basis.

on such occasLons.

ccused her of iying.

Her siblings hgj

He required her sibling

A BT/ A

right breast

bf his-shoe

He alao sexuallly abused and

buld put the respondent betw&en his legs and
He would do whatever he wished to do to
b her regularly. The respondent was aware

The resﬁondent's mother

buld return from work, the rdspondent would

ather was doing to her, but ﬁer mother would

lsoc abused her siblings, usiﬁg his hands,

ve various
ig to 9o to work

b was very

i

12

' March 20, 2003
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difficult. Her stepfa%her once almost killed one ¢f her brothers

when he hit him in the]back with a machete. Her bi

the hospital for a weqk or E5O.

Her stepfather r%gularly beat and kicked the
also her mother. She[has gpoken to her mother sin
the United States and |learned that her mother has
miscarried, due to being kicked by ber stepfather.)
cannot leave the hous¢ because ghe has no money tg

hergelf and her family.

i
o

|

fespondent,

ve arriving in

recently

Her mother

support

After some three|years of abuse by her atapquhex, at the

age of eight, she wenf to live with her godmotherﬁ

informed her mother t

Wheh she

the reply was

hat she was going to do thisj

something along the lines of, one lass mouth to £d

with her godmother a}

post a year. nhlso in the hov

godfather and their dhildren. Her godmother sold

uged the respondent tio package the drug and trans

She was

e was her
‘warijuana and

bort the drugs.
{

She had a poor relati
children beat the res

However, she was permitted to attend school duzin&

time. ?

The respondent left this abusive environment

gtreets when she was

onship in the liouse. Hexr gc?mother’s

pondent and tresated her asg aEaervant.

this period of

and went to the

approximately ten vears of afje. She lived

on the streets for approximately two years. At the most, she

would have maybe beenm 10 and 11. 8She slept on the

the dump. She ate items that she was able to fiﬂh

¢

B ST 13

streetg or in

at the dump or

Maxch 20, 2003
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she begged.
She had a thoroughly miserable life. she tri%d to commit

suicide on one or mor¢ occasions, due the gexual apuse by her

atepfather, the danger of the street and the gang ?buse.

She joined the 1¥ gang when she was some 10 J?ars of age.

She had no other choig¢e. She had no food to eat, jo place to

The gang, or ap least her particular group br cell of the
gang, rented a room f£pr everyone to live in and th;n the various
cells would work to ghipport the group. Apparentlyfthere were
gome eight of them sering this room or apartment) The
respondent went to work making tortillas. Other ﬁembers of the
gang stole and had viplence with other rival gang%membcrs and did
drugs. The respondent never used diugs. On one Jccaeions, she
stole a wallet. Thisl was before sha joined the g;ng.

When she was 12 lyears of age, she married a fellow gang

member  After two years, he left. She was pregndnt at this

time. He, as well ad the othetr members of the regpondent’s group
or cell, were targatjd for death by the other neigiborhood rival
gang. the M8 Gang, and he fled to avoid being kil;ed. The rival
gang left a ligt on the door of the apartment of %he respendent’s
group. The respondernt was no. six on the list cogbe killed. She
saw other wmembers of [the group and her friends kiiled. The list
left at the housq by the rival M Gang in theineighborhood.

It was a blocod stained piece of paper with eight bames on it and

these were the eight lnames of the psople living aE the apartment
i

A CERUEERDD/ RIS 14 . March 20, 2003
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¥hen her baby daughter was four months of ag%, she left

Guatemala for the Unilted States. She was afraid écr her own life
ag well as that of her baby. BEn rouke, coyotes b%inging her to
the United States rapged her. She was raped in fr%nt of her baby
at apparently repeatéd times. é

Upon her ayxrival in the United States, she t@rncd hergelf
into Immigration. The respondent atill has night%
ahuse of her stepfather, and the darngers and miseéy of life on
the streets, and the |violent deaths that she has %itneseed. She
learned that the boy |who was no. seven on the 1is§ wag killed.
This was after sha came to the United States. Heﬁ
who had glven her the necessary meney to leave Gugtemala and come

to the United States|fox her safety. She has sinfe her arrival

in the United States|attempted suicide on at least onc occasion

i
due to the nightmares that she has had and the depression and

A SOueIECRuEE/ 15 | March 20, 2003
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Stephen Knight

fears.

The respondent, #mong other diagnoses, suffer% from post-

traumatic stress digorder, PTSD, major depressive %pisodc

depression, markedly diminished intevest in pleasu?e in all or

almost all activities
guilt, recurrent thous

concentration difficu

insomnia, feelings of worthilessness and
i
yhts of death and suicidal tehdencies,

lties. These symptoma are cd@sistent with

child sexual abuse, child neglect, witnessing violent death of

other people and receliving death threats.

convinced that if she

{
The vesgpondent is

i

returns to Guatemala, she wfll be killed.

In the Unlted States
Southwest Key, she hd

a atable environment.|

Child abuse in Guatemala is prevalent.

she is akle to cope with be{ conditions. At

an adequate level of care,gmedication and

Physjcal and sexual

abuge by parents and [stepparents is common. Tt i} & culture

K
where parents can do [ag they please. The police gnd soclety do

not interfere with tle family unit.

There are a few|government agencies that woxk to help these

victims.

streets.

It ig not the child’s choice.

Children are pushed out of the family oh to the

Childreni feel that

nothing could be worge than a situation at home, but soon learn

that 1ife on the stre

PAGE 17/23
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i
victimize the childred and sexually exploit, cspecgally females

Faw police officers aTe progecuted for abuse of thkse children.

There ie a lack of in?erest by the government and &y society.

f

These street children|are breeding a second genmerarion of atreet

babies. Many die, many are stolen at gunpoint, tﬂ? chances of

survival for street bpabies with street child wothers is very

minimal.

murder rate is going pp, few are investigated.

implicated in such wuxders and also in rapes.

The murder bf street children is not undowmmon. The

Pdlice are often

There are very few social services availableito the street

children, alwost none.

Perhaps there‘are fewer th

100 gervices

it
I
#

|
offered to take care |of a few hundred of these children when the

total exceeds 10,000,

purrogate families and others join the gangs for

situation between ga%gs is "open warfare' on the

a2 brutal environment |and subculture.

The ¢hildren often look upén gangs asg

%urvival. The

btreets. It is

The police view% all street children as criminals, abuse and

harm them.

l

EINDINGS AND CCNCLUSIONS

3

The respondent’s pergecution wasg initially céused by her

mémbership in a partijculaxr social group, comprisi§9 of her

immediate family. Heér mother and her stepfather }

Ebused the
respondent simply begause she was a mewber of thi‘ nucleayr

family.

SR (T 17

?!

There is nolevidence that the respondent}would have been

‘abused by her mothar|or stepfather if she were nqt part of her

L,

March 20, 2003
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|

family. Thus, the res%ondent’s persecution resulté from no other

N i I
reagon that she is a wember of her family.

This initial pexs

Jecution by her parents was e&acerbated when

ghe was forced from tHe house and she had to flee Lo escape an

intoleraple situation

The respondent’s persecutipn then became
{

cauged by her membership in a particular social grbup ¢omprised

of abandoned street ¢
government simply bec

ig no evidence that t

hildren. She is abused by sdciety and the

huge she is a member of this l[group. There

he respondent would be abused if she were

not part of this parthcular social group. Thus, @he respondent’ s

persecuticn as a strept child resulte from no othgr reason that

she 18 a mewber of the abandoned gtrest children ﬁn Guatemala.

The government’s| efforts to protect its chil%ren is

ineffective,
themselves.

of shelters provided

i
The pollice often explcit and abuse %he children,

No shelijers are provided or the numb%r and quality

with the goverrment is grossiy inadequate,
f

so the children are left to fend for themselves. |Street children

b
are murdered regularly, most of the murders are nﬁt properly

investigated.

by the police. If =y

In fagt, many are believed to havefbeen committed

reet children avoid being kdered, they

Btill face the perils of hunger, lack of shelter,lack of basic

needs and services, ¢

xploitation, prostitution, ghng violence and

HIV infection. The Iespondent has experienced fi?st hand the

ineffectiveness of t

continued abuse with

R M 18

\e government’s response and is a prospect of

no realistic end in aight, that a 16-year-

March 20, 2003
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old to travel alone with her infant daughter from Ber home in
Guatemala to a completiely foreign country.

Child abuse by pérents in Guatemala is very I The
respondent was a victim of physical and psychologifzal and sexual

abuge by her pavents. Primarily her stepfathex,

L;

physical abuse by her[mother. She fled to the stzgets to escape

this abuse. She was literally forced from the fau

the streets.

Abandoned strest|children in Guatemala are s

i S—

i

4

persecuted. The backéround country conditions ev%

include the Dcpartmenr of State current report on

egtablishes a chilli

abandoned street chil

Department of State ports at page 26 through 27
pertinent part as fo
18 vears of age. 83 percent live in poverty. 20

throughout the count

Guatemala

pattern of persecution in Guatemala of

en, a particular social grdup. The

E states in

Ilows, 51 percent of the population is under

)

and approximately 10,000 cﬁildren in gangs

and 6,500 children living on the stieets. Moxe than 450 children

have disappeared singe 1596. The reports of chilé abuse continue

to increage.

This abuse ipcludes physical abuse,|
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in circumstances nor gan she relocate and avoid peﬁsecution in

Guatemala. 1

Additionally, given the severity and the atrogiousness of

this persecution, she|is entitled to a humanitarish grant of

3

asylum. The abuse began from the earliest moments

%th&t the

raspondent can recall% intensified approximately a@ the aga of

six when she acquired{a stepfather. Initial abus%?was by her

|
mother and stepfather; noxmally figures that are dpnsidered to be

nurturing and protectlve. She was forced to the dtreets at

age of nine oxr 10. S%e suffered the horrors of aﬁuae and neglect
e

by the government wheh she was approximately 16 yéars of age.

Once she was on the ereets, she joined a gang to

was targeted for deatﬁ, she escaped to the United|States with her

infant, being raped i

i

route.

1

The respondent bbd 2 thorocughly miserable liﬁe for some 16

years, from her earlilest memory. She has known n¢thing but feaxr

and suffering and paﬂn until she arcived in the Uhited States.

She continues to have problems due o the memoriey of her life

and her fear of retuyning to Guatemala. g

| £
The Court will %rant agylum as a matter of d%scretion.

The following ofders are hereby entered:

QRDER
IT IS HEREBY EN?ERED that the applications fbr asylum is
granted. '
A O/ A 21

e

Maxch 20,

2003
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IT I8 FURTHER ORDPERED that the respondent‘s i

is derivatively granted asylum through her mother.|

A SRR/

Stephen Knight

PAGE 23/23

ﬁfant daughter

JOHN W. RICHARDSON
Immigration Judge

22

1

Mazrch 20,

2003
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‘United States Department of Justice
Executive Office:for Immigration Review
Trmmigration Court.
Baltimore, Maryland

In the‘Matter of In Removal Proceedings

Respondent

Charge: Immigration.and Nationality Act (“INA™) § 212()(6)ANE)
Applications: Asylum (INA§ 208); Restriction'on Removalunder INA § 241(b)(3);

Relisf under the Converntion Against Torture
Individual Hearing Date: July 21,2011

Appearances: f\d’am C‘osinoflx' on be’ha ""I{cnpondent

The Respondent is-a native-und of
the Un;tud S*ate'e on Mav 9 "OO& He was is sued a mm

cverxt thiat Respond entis rcmoved
before the: Court s whether R%pondent is ehgxb € ’to: reh :

DHS confirmed on'the recard that-all necessary backgravid and secirity chiecks were
cairent:and complete.

Statement of the Case

and‘Suppomna Maéenar(g: Yy md GLOUD E\h}blw 4 .Raspm‘dcm S Addmonal \!fawuai

1




Tabbed A-RR.

The following individuals appeared’in court and presented testimony: the Respondent;

anid s sister, {3/F).

Brieﬁy’ summa:izcd ihe R'espmdent testified that heisnow 20, He was borm on

o the 7%, burhe was born ot the 9",

He has:fout brothers and sisters {one brother and three sisters). as‘one sistérin

f:lom}u:as3 the-other siblings ave in Maryland.

MD with his two younger brothers, Theirmmother
1 Caroling.,

in Colunibia
/es 1 Nott

The Respondent hiv
lives with them. His futher

He thought be- Was between 16 and 17 When he came 1o the TS

He came to the U.S. becanse he wanted 1o be svith his siother. The Respondent was

S. Hewas tiwé whett iy father ¢ame to

seven o eight years-old when his mother ¢amé 16 the U
the'US:

U.S., she lefrhim with his grandparents

. His grandfather is

He lived-with his grandfather about an ot by car away from a big city,

ﬂ‘xerewas ner electricity but they have singe connected it with clectricity, Therewas.nd gasto
ook with, They would use a stove swith-wood,

He‘ was {:out ver old when his grandfather began:to- abuse | him. He mt hm. aimmf every

zo eleciricity, hewas afraid to'go ém‘é : \wuld hxt m. He xmnld oeat l:um W o figie - times
per week. He bedthis sisters too. Hewas alw Ays 4 and ‘was véry aggressive.

His grandmother tried fo-protect him. It did not work at all hecause he would Bit-her too.

 When hiewas fourteen; he tried to get away. He wentto'the streets so. that-be would nos

Henevertold thepolice about the abuse, The.polica:were one hourdway from wherehe
Hved going By car.

w3

viived in ahouse that was half wood. anil"hi‘nf cement with atif toof. When ke cane,




He didnot think that the police would have:done anything because in Honduras. it is
commorn for people torbeat their-children.

His grandfather had more than ten grandclildren, between thirty.and forty, Some Hvedin
the same town. His grandfather never beat faeother grandchildren. That {s bécauss they-did not
visit him because he drank too-souch, - Also; some of them were. 4bandcned by the father butnot
thernether.

The Respondent went to-school up until the fourth grade because his grandfather
withdrew him from school, He said that hepeeded Telp o n. Hewas nine years when e
started working on the farm. The Respondent wiould cut and haul the coffce 16 the liouse. ‘The
R@apondent also used to: sow eorn and beans,

‘His grasdfathier would ask-him to bring him liguor every:day.

Thu Rcspondc.nt worked on.the famm five days & week and on- the Wﬁd\ﬁﬁdb he nad 10

'bm ﬂu«m hc woqu core horie and take ﬁqe dmma}s:om

H¢~ was ki‘dnaped whenhe w a j'as’i 8 ‘ym s: bhi His Urandféfhﬁ had worker tho'sam

He thinks his family complajned:to the police, but the potice in Honduras:do not do much
and-are corrupt.

When hereturned, his family was thers and was worried. A friend of thie family brought
the. Raspondcm The guy whotook him-stayed in a village. His family did not know where he
wis when the Respondsn* WHASEOnE.

His favily (s sister and.cousing) looked for him:everyshere but did not find him,

He first realized he fad difficulty hearing all the time when peaple were nof speaking
foudly. Atschoollast vear, hewas examinsd, Hebas ruptared ear-diums, but one is-warse.
His grandparents never took hiny for medical lreatment foi-His ears ar-hearing,

g

Hefirst fried-drugs when he-was thivtesn oy fourteen. Itwis cocaine. He got the. dimgs
from awpman, It washis'woman. Helived with her. She.was thirty fo-forty years old. He then
said that he was sixtesn. when be star‘ed to SEE mr Hc was askc.d now she: bcgau 10 gwa hsm

that she beoa.n to giveh n dmgs wken he was snteen A tzen:i 5,,aw hxm Gmgs vfhen he was

K
3
-

SN S




younger. He'had sexual relations with the-woman, which:she initiated:

‘The Respondent Jast as;d diags when e coming-here and wasin Mexice.. Heused
drugs in’ Memco becar
’ : psycholo gical evaliiation-notés that when:he was closeto the U.S -\fiexzcav
vith smugglers for seven-days thirongh the desert without food and that-the
smugglers: gave him continuous doses of cocaine to keephim: aroused and energized: See Group
Exhibit3 Tab.Cpage 30.)

He‘ th been ab e to stop us.ng drugs bccau;e W wn T‘ﬁ came immi grzmon £ay gnf hlm wm

He'came to'the V.S, bécatse hismothérlived here. He described his travels-to the .S,
His:mother paid for him-to cometo the 118,

Tmmigration sent him fo Boys' Town in Miami, He was th
hewas.sentto Tampa. At'Tampa, he gotimedical are and-medi
help detoxify him. They: gave himmany medwmss, but h ;
was at Tathpa for seven months. Then his mother went'to bring: hun ‘ihe had pcrm}s»zon to rakc
him,

o for almasi,a‘mon'sh; ‘;I?hen

She-fook him to Columbia, MD.

fwl bad Thc} clouded hig viston. He had tg usv :
Il normal vision.

He'goes to-school in Maryland; lie'goes to-River Hitl High Schoolin Maryland,
He hias gonethere for-about two and & half years, Helds'in ninth grade,

T the U.S., hehas.never been in any-trouble with the police.

Ifhe is allowed to-stay in the U.S,, he };ﬂansto1‘¢arn~.1Bag§iSh and get 2 job.

State, He cou‘fd ot live anywl‘ere elsein Hc‘nduraa "‘hc :yecmle he anw
antl gre very poot.

covotestald Him that would give Jiim. energy. Thecoyotes gave himy




They did not have money to.geta lawyer.
On cross-cxamination, the Respondent answered additional questions.
None of the-other prandehildien lived with the grandparenis.

He lived with the older tvoman before-he came to the U

oneyear, Heexplained he woultt go toher house at-night for 2
grandparenis* house during the day.

8. Helived with her forab;
viiie. Hewouldiretinnto his-

He was about foiirtéen the Tast fime his grandfathes it him.

He thinks itis becanse he was big.and conld ran away.

Heis noton any. medi’cati‘cns:,noﬁ

He has siot:spoken to relatives about going:to lve with them.

He s going-to school fall-time, Trrthe fall, he is not sure what grade:he will bein.
He plays ball during the-days in'the sumitier. He plays:with othies.

He thinks things aré going well forhim.

He was:asked ifhe was having any particylar problems in his1ife at-tlilspoint. He said he
is having problems in.math class. Heis-nothaving other probleris,

${(3/E) th;eriz.;'tefsﬁﬁéd,

point;: he hlt VLAhe Wil mess i, th ; ana she was: takeﬁ to: the hospxtal Hc told tne peopia n: thé:
village she'was piegnant. She clarified that he hil her below her belly.

The-other grandchildren fived with their parents. ‘They did not face the same abuss,'

She did riot go-to-the pofice: Thepolice are far away snd.donot.cooperate on thse
‘maftlers,

& was kidnapad. Her grandfather sent her brother with an
unknown mah 1o take the, animal

ito-the mountaids. They took the animals, end then/]

5




herbrother for five:days. They looked. for hiim for five-days. He réappearsd. They were all
surprised; but he did not talk, He: stayed silent. Wheneventually he did talk, he told Hiis sister
that they ate food: from: the brush and. that he was told by the man that hie would be faken to-the
U:S. where he would get to eat ice cream and where you could push a bufton-on a machine and
1ee credin wWolld Comer ot

He-éatie hack very, vely swanp;p and he spoke nonserise. Hetised 1 tiethe dogs and pirt
her sister’s.clothes on.them. Shesaw him behaving strangely until he-came:to this countiy. She
fhinks that the man did something bad o mbutthat'he does notwant ro-fell.

Hthe: Resnendent was: deported hewould have: nowhere to ga-other than.the
vmndmﬂn.r s hous { _‘;zndfaiher 18’ very aggreaswe Sy 11 & hiouse: fOr

_ ences Beginnmg Wit}?é.herﬁ:rmgh'ter ini Honduras. "He hs brothers-and.
nephews tdsan evil family and they work with drog people.

She thinks if he was in Honduras, he would relapse inte drugs and eould not live ajone.
She lives:close to TR
Sinee ne haq heen i iy Maryland hetias been dmng fively better. He'ds golngto schicol and

Plavingsoveer. & vell-behavied, Héhas not been i frouble. He has many fiends. They are
his¢lassrnaies, Theyate quiet,

Both sides:presented brief closing arguments; which have been considered but will notbe
.rppaated harc i then entirety: Res*aan'ient’s counsel’ argucs ,na; h wasy azmscd on ao«,oum of his

pxy oﬂ” mentaTc ﬂlness, bm has been domg ve;y wal

The Dépﬁffrnent Qf‘thieiahd Sés;' 'tyﬁag@s that'ihe Res‘;smxd‘orit is s;i'ed}"ble. DHQ

pa.mcular s,ocml gro,up_ nur .b,e_cause th.n g::ai;dzathcg WES AELIessive.
grandmotheras -weI'L 'DHS‘ argues'that‘the sociai.group i’s foo spamﬁc n th«t .t is not socx.all

;:shoxx?ﬁg thit tbe
i ndem

-R'e;s‘pmidenif § Cotmiselnotes thit after the Respondent fumeéd. i ighteen (in Febmary 2009)

&




Gifficult:for him 16 fle-forasyhun. nJ ainuax:yﬂ@(}%.he
was under-medivation. Counsel:notes’it fook same time to-getthe evaluation done and that there

we;e{h ANTE T ';_.ments economic difficulties, and.competency issues. The psychological
vatuation was doneon: February’ 2, ZQ 0, Theasyiun application was filed Febmarv 25,2010,

t’hare were still: eircumstances making |

Appleable Faw

A Asylym. To establish eligibility for asylom under section 208 of the Immigration and
hation.itty Act, an-applicant must show that he or she.is unable or unwili Hng foreturn-to his or
her counuy becausc of pcrsacmon OT 8 Wi eli»fomded fear ofy pcrsecutxm on. au:oum of race,

t}us case, the apphcaut must. demons e th t onig of the smﬁufon "-"prdtwta gourzds wouia be
“at least one central.reason’’ for persecn ing'the applicant. See INA §208(B)(1X(B)X().

The applicant bears the burden of proof, and the court miist make a threshiold
determination: of credibility. See Matter- of Q=D-, 27 1&N'Dec. 1079 (BIA. 1998). -An.applicant’s
own ts;stmmny may be sufﬁc:ent to mcet thf: burden of prowng an asylum c}axm See Maﬁer af

m‘r'éximszanceq' coﬁezdermg “all: 1@1&van€ factoxs K Se‘e az'.s ) LY-C- ,”24 I&N Dm‘:‘ 260
(BIA 2007). “The Fourth Circuit tequires that “Tilna ’ISSGSSH}g credﬁnhty, theimmigration judge.. .
- must-take-into. aceount both the petitioner’s testimony and his or-her corro‘mmtmg evidence.”

Kourowma v. Holder, 538 F.3d 234'(4™ Cir. 2009).

Pcrswuuon hasbee;x mterprez*e& to-inclade serious ’hraats to-m’ individual’s lifeor

I’alladares 2 Ho[der 632F Bé 117 (4%.C

INA §208 ahd 8 CFR..§ 1208:4(8)
~apphcaﬁon Under B\A § ’)08 2)(B):

of the date of ‘the alzen 53 amvﬂ i ‘rhe I

Bxceptions to the daad}me apply
satisfaction of the Att

howevel, whexe “the aheﬂ demonstrates 1o the

>u eligbility foL asylumior extraordmar) cxrcum:stdncos.remm

. o 2 10
thedelay in. i Img an appncanon PINA §:208.(2)(2HB) &ADY,

~d




Bven where an-exception {o the 1-year time linit applies, the applicant is to file an
asylurm. app}_catxqv “within-a reasondble:period” giventhose circumstances. See 8 CFR.§§
120R:A(a)(4)(i1), 1208 4(a)(5)(1v).

\Iopu%l"i" he‘c‘i— pr’c‘ceéeﬁf fro‘m th'e "Bca'rc'i?cr' the Fo‘urﬂr C%rcuit de&inwt‘c:s" pr“eoi ser' whc’n‘ 2

he & *racmbc:r of a wgmaab& soutal ﬂrom "b& abm o s“now dmt thc abum, WA DT W o‘.ld
bepersecition on aceount of such. memburshtp Asylunyclaims based on domesticviolence
certainly raise a pumber-of challengingissuss.

Wl'xecher the paztlcular socwl group tdeﬂtliied ina domcstn, vm]cnce case i cogmza.b]

change The Board has alo-Aoted that the social visibili v of thc membels of 8 claxmed socml
group is'an 1mp0rtant considerafion:in evaltating whether a set.of individuals is a particular
soeial group for purposes of asylum. SeeMatter-of A-M-E-&J-G-U-, 24 I&N Pec. 69 (BEA
--2007) (factors-to be considered:in determining whether a-particular social gro 5
whether the groop’s shared characteristic’ givesthe members the requ : '
make them readxly denilhabie 1n society and vwhethier the grouy canbé: defiy ned wath quﬂ" czem
par{m arity to.delimit its membershipy alse noting that the. -grovy musthot be indeteiminate or
too vaguehy definedy; Matter of C-A-, 23 T&N Thec. 951 (BIA 2006); Matter of Acosta, 19 1&N
Dec. 211 (BIA 1985). Thé Fourth Circuit has recognized that family ties-can provided the basis
ogiizable particular-sogial group under the INA. See Crespin-Falladares v. Holder, 632
E3d117(@"Clr: 2010,

W hethel the gﬂvmmlent is: amble or unwil hng to. control thc *“carec pcxsecuuon x<

i ) zo\/emwnt authcr £$ to scw.},. plOtethOP pm \acied ﬂlal ;here isa
ng‘t’h'at t‘h‘cigbvé:minam{wau br.. Uz mb:e or unwmmg to aui Mat:ez of S—xi—, 22

the pehce on scvmal occassons and the\/ wrote a. Lc:pﬁm bu too:a e Q’her aa,non, & shewmg hat
the government is unwilling-or vnable.to protect-the victim may bemade. Matter of O-d- & 1od,
218N Dec. 23.(BIA 1998).

‘The nexus: Tequirerient must-also be address
v:ole*xce Inu Reai ID Actcase; & prondﬂrt mmt
-bg “at Jeast one ¢ §

‘ s Matter-of J-B-N-&
- mome asylum LBSS - applicatt mm.s

. ! ¢e
-, 24 I&N Dcc 208 (BIA ’?007) (“halc.’rmg that ina mixed
ve that race, ruhgmnv nationality, membershipin a

8




particular social group, or political vpinion was of will be’at Ieast one central reasonforthe
clcumed pcrsecunon) Whi o i uan e extre‘uely dlfﬂcuit to ge; mto the mmds OF persecutors the

proracted grmmd * Mattar of J-B-N- & §-M-,
§=P-; 21 J&N-Diec 486, 489-494:(BIA 1996, }},

B. Restriction.on Removal Under 241(b)(3]. To-establish-eligibility fos n,st"xcrmrx on.
removal’ galsa refered to-as mthhojdmg of removal) under N4 § : fual must
demonstrate & “clear probabﬂlt)? of persecution on’acoount of one of: lhe ﬁve statuionly
prctected grounds See INS . Stevic, 467 US.. 4071 984}

_'C Re[z_a'?'f rom: Removal Under. the: Cam;entzon Against Torture, Tobe exténded
protection under Asticle Il of the Convention. Against Torture, R spondet must establish that it
“t hatt not that hie-or she-would betortured ifremovéd fo'the proposed country-of

Is inore
removal,” S CFER. “§ 1208.16(c)(2), 1208. 17(8). Under Camaray, Ashcruﬁ 3TRE3d 36147
Cir. 2004), in assessing a claim under the:CAT an immigration court must consider “all evidence
relevant fo-the .poss.xbz} ity of future-torture™ and cannot rely solely-on an adverse:credibility
determination to deny-relief:

4 Credzbrk,v . The Court has considered the doguitiéniary eviderice fnthe Tesord and thé
,mcr;.s of ounsel 3ased on the towality of the:

; : . Teking into-aceount the Respondent’s

i we and other mental issues, see 2.2 Urcup Exhxbxt 3 Tabr.C; the Respondent’s testimony-
Was sufficiently detailed.and natural. His accountwas consistent wifh other information in the
record and was supported by the testimony-and statement from bis mster- among other
information.

B. One:Year Bar & Asvluwm. The Respondent esitered.the U.S, on May 9,:2008. He
tumed 18on Februaw 9, 2009 kfter hizentered the U.8., he was sent'to B ‘ys owrin Miami
aind then for psychiatric tréatment’, followed by’ dmo mmdrawal treatnient in Tampa for roughly

1'e;jgrted_tha§ he sc:ecmn,d aflmi ight, i Balluciyations. and was dggrc;sswa, _See Gmup

9




séven. hwn’ths He Wi as_abse eventuallyto secuze pro boﬁo ;o‘unse} Couzzéc‘i repre*scntc‘d‘_ihat ‘he

psycholog ai.evaiuauon is aaréd ?ebmdy 2, 501 0 See Gmup E&hmxi 3 Tab C Th°
Respondent’s asylum application was filed in-cort on February 25,2010 .

dxagnosed onl‘ in €he le.St year or §O° wz,th heanng ms i T

eventually to secure pro-bone courisel. ‘That counsel qu :

‘psychological evaluation. That psychological reportis-dated ﬂebmary'ﬁg,l()m;,;and the: ZRY]U*’D
epplication was flled in court-fess than one month Tater,

Considering all of the above circunistances, the Respondent has demonstrated-that he
qualifies for the-exception to the one-year filing desdline for extraordinary cireumstances
sutficient t0-excuse the delay in filing. He has dlso demonstrated: that, due to the severe
: psych@iogwa} g feuts he has buffared (whxcn Were. h; ly in.part dueto the ’abuse e underwent

«urcumstancc@ i fhlS case. As such, the Respondent‘s« appucatlon f’or Agylum 1§ not sub;coi to-the
one year bar,

1f wads subject t0.a childhoad ofisévere
¢ hands-of his graiidfather. He wag béaten

S]tu‘lfIODS HK‘S sisters. W&IB beaten zA

; ie past pez%cut*on was hxs membershipin .he
3 31bimos “whic were Tesiding i the housebold in

1‘5@;‘1{:}_6:.»:‘3@ sagiai gmup ofthe

p avid bdt Beatings oconrred:on an-almost: daﬁv




Honduras thx their grandparents That groun is: :\vfﬁczenﬂy parrwular and aoually visible, and

4dxw tage of mem‘and overpower them mr thai TEAs07; pﬁ"hap\ AMong otburs

‘I‘hc Respondem expjamed Av'h; hc. fcithu QOJ d'not go.10 the:pélice. Tn part, he noted the

] ,o,r‘ifciéms are Aofvt‘cn nrableor unwiﬂigg-

record ret' cf;s Smnc efforts y meHondmau <rmfemfnent 6. addrcss the dzfﬁcuit problem of chﬂd
abuse theére.

The Court also finds that the Respondent could nothave ;wmded the threat of persecution
throughy nierrial relocation and that it would notbe reasonable to expect him fo tryto-relocate.
He was subjestéd fo-severe abuse; and he has serious psychological issues and vulnerabilities.

The :Respondén’t}has-accqztdi.hgiy'~'d¢moﬁ,s.ﬁ"ated that he-was:subjected-to past persecution
on accountofa statutoiily protected grovnd.

Ewdenw, of pabt ‘persecution raises a'robuttab}e presump tion: ihdt ary alien has reason to
v itted by proving
ed o such adegree
- See:-Nearurif v. z&‘s}:cmjt 371 F3d 1824
S 16 dembnstrate that there has been a
he aliennofonger has a well-founded fear of

e Rcm@i c‘omt has On‘s,Ol‘lf’ i [opical probl !
rywii efeise He could: go in

sulid run-away from-his:grandfather,
~,v¢,ry agg essvvp and fhat” Ixe WO d

failﬁn ,bvlo.w the we}i—fmﬁded ear‘ 1;_sve),

Pustlier, in cases of extreme persteution, asylum can be: granted potwithstanding changed

'
i
i
H
i




dltmns Mmter of C‘hen, 20‘1&’\4 16" (BIA 1989 . Asylum may be granted based on past
ige based on the“severity” of past
harm? SCFR.§
i), See-alsoMatter of H,21 1&N Dee.337 (BIA 1996); Gonahasa v. INS, 181
. 1999); Naizgi v. Gonzales, 455 F3d 484 (4 Cir. 2008). Tb.gRespondem §
'H@od Wag de«traycd by abusefrom his grandfather, ‘with.cascading, lasting .and devastating
effects, He was beatert almost. dai o afze fouy towuahly fouricen at tlmeq thh a me used
-on.animals. ‘He was abised. verbal af
taken advantage of edsily by other a ' i tier hariy
thie United States; it appears that his-contagh with Her wa‘s“-aﬁb onde 4 year by hun’e,; andi hé
appears to have 1ed an isblated exisiéhce: See, s 2., Grotp Exhibit-3 Tap C page 29 Giventhe
extent of themistreatment, how young he was wheén. it began, and how isolated he Was during his
childhood, it would he-inhumane to return him to Honduras, Thus, even if there were changed
circumstances sufficient to.rebut the presumption; the-Court would grant asylam ona
immam’tarlma basis in this-case:based on extensive child-abuserand neglect;

mersecutmn ara reasonabie _po»sibﬂﬂ_y of suffering “other sefio:
'1208 13{b)(1

jrug

‘The Court concludes that' thc Respondeqt meets the requirements fora grant of asylum
and that 2 ylum( shiould be ‘antcd in the exercise of discretion. The Regpondent appears to-be
~wellat this point and can be expected to make a positive contribution to this country.

Se¢é, e.g., Group Exhibit 3 Tab P (letter- fom w Tastrnetional Team
Leader, River Hill High Schoal).

Given the oufcome onthe Respondent’s asylum: claim, the Court. is not: zeachmg the
alte*natwe requests for relief because it is.not necessary-for the Court to dos0:

It is ordered that the. Respondent’s applications for asylum is:hereby granted,
Appeal Rights
Each-party has the right to appeal this Coust’s decision. to e ?jbérd of Immigration

Appesdls. Anyappeal must: be filed within 30 calendar days of the -of this decision.,
unc{m he reguiatwns, a mtwe Of dppeai mubt be recewed by‘ heE. Bo a1d By that deadime The

Date: July 22,2011 I th :
hnmigarion Judge

® The Court thanks both sides for the high quality of fegal work and argument ;}mqwieci
.inthis-ease. "The Court particularly thanks Kids in Need of Defense (RIND) and M. Connoily
for their assistance:to the Respontent. Jtis inconceivable that ZEB® could have presented his
case effectively without their help.
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ONITED STATES LEPARTMENT OF JUSTICE
EXRCUTIVE QFFICE FCOR IMMIGRATICN REVIEW
IMMIGRATION COURT
Harlingen, Texas

File No.: L ST March 12, 1998

In the Matter of

)
JUAN ) IN DEPORTATION PRCCEZDINGS
: }
Respondent )
CHARGES: Section 212{a){8)(A)}{4)} of +the Immigration & °
Natlonality Act -~ Removable far being an alien

present in the United Statesg without being admitted
or paroled or who arrived in the United States at
any time or place other than desigrated Dby the
Attarney General.

APPLICATION: Asylum, withholding of removal, voluntary

departure.
ON BEEALF OF RESPORDENT: QN BEHALF QF SERVICE:
Steven Lang, Esgquire Cheri L. Jones, Esguire
Patrick A. Pitts IKRS
Christy Leigh Hapkins PF.Q. Box 1711
ProBAR Harlingen, Texas 78551
301 Bast Madison Street .. = -

Harlingen, Texas 78850

g

e

ORAL DECISION OF THE IMMIGRATION JUDGE

Procedural History -
& ?__.o
Removal proceedings were comwenced in this matter on
vy S =
June 17@&9.' 2997. At that time the Immigration & Naturalization
. . _ ) . o X137y
Service ("Service”) filed with the Immigration Court avﬁ}xctice TO

Appear ("NTA") in which it alleged that respondent, Juan ¢EaBm®

EcpemmpadPEp: was a native and citizen of Honduras: had entered

o
the United States at or near Progressa, Texas on or about June Sé;'f N2k
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19247 withour being adpitted =r pargled aftrer {inspection by an

Tapigrating oificer., Tha Service further charged that Juan sz o~
Sl

removabie pursunant re Section 312{:‘._){6}(3}{1) of the Immigraticon t?ﬂﬂ(d

PN B PR3
Nationallity Act ("act"} BPC ThEU e Was aa alien Dresent n the
sy _

gnited Statesé, withous baing samiitted or parnled or who arrived in

the Onited St3tes at an7z tiame oF place other tnan as designated by

the Attarney Genaral. Sese Zxhibit 1, g 7 )-—‘;,gn;és,

> 1?97, Juaan “v

appesring pra sa, adeitted To the allugations 1a the charsing

At a hearving held =h Avmust 13

docupent and coneceded ramovpbility. Dased on his admissions apd
concessions, the Court found Lhat ramovabillity had beos eslablished
by clear, convineing ead uneguivocal tovidence. Jduan ds.—:c._liaed to
designate 2 coun{ry for rzacval should that becnme nacesszary. The
Court designated hiz antive country of Handures.

Juan requested and was granted the ayporluniky to apply
for asylim, withholding af repoval and voluntary departure in the

el AT a3 ‘

alternative. On Septesbar , 1997, Juan diwely Z31iled with the
Court hisz applicatien for azvlum. Said mpplicxtion wes farwarded
to the pepartment of 3Stata {"DO8Y) for #n advisory opiniom.
Thereafter, Juan appeared with counsel, At that time, Jean's
attorney indicated ta the Court on bahalf of Juzn Lhat he had 2o
diespute wlth Juan's pravious pleadings war did he have any dispute
with thé Court'z previcus f£indings of ramavability. Additicnally,
Juan, thyough coupsel, indicated that ha did pat wish to designate

a country £for resowval. Additionally, Jopan requested and was

ARSI 2 Harchk 12, 1598
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grantad The opportuaity to f£ile an awended applicatinn far asylum.

3z2id apmlication way tinely filed wath {:he Coutt on Decepber q‘g;j'?
1997, Bge Exhihit 2. That applicaticn woam alza senc d the oS
fior anr ad¥isory opinion, The D05 theorealtar sent the Couri a
document entitled Raopdoras -~ Srofile of Asvlom ©lsiys & Country
Condirigme. Sae xhibit 3. $5aid document was received inte the
rocord withoul sbieciion from eitber party,

2 hearing on the nerits of Juan's spplacetioa far veiief

PVERLL, WD 3 12

was conducted on Hesanber lP@% 1598. Ar that time, Juen presehted
his own testimony, Additicmally, he offarad *o the Court a packet
of supblementsty dorusentation’ entitlied Doguaeptation F{led &p
Sypport of Application foy Asviwm and Withholding of Deportatian.
yuid documsntation was received into the record without abjection
fram “tha Servita.  Jeae Group Exhihit 4. Additionally, Juan
provided ta the Couvrt o DOAS 1997 buman rignrs report on Hooduras
entitled U.5. Departpent of S{ate Bopduras Report on dosan Bighis
Prapticer fgr 1987. Sco Dybhibit 5. The Service 4id not preseant
ary witnesses moer did it present any other evidence. The only
lgsue rvemnining befors the Conrt ar thiz time is whether Jnan is
stat.uwrlly eligibie for and deservipg af the rellef thast ke ig
seaking.
Fipdings of ract
Juan s

citizen of Honduras, having Peen bhotn on Hzroh 2@;1882 in La

Prorecior, La Lamn Cortex, Honduxaa. Juan grew up in La ?rotecion

v

x

is & 15 vyear pid pative d
- S 5] hes

A _e=limrm 3 March 17, 1898

2%
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and lived fthere unti{l fleeing his native couniry 1n January of
1997, La Protecion iz 3 saall rural area wvhars the population
works primarilr? in agricultura. £t ix ipplared from the city and
thern ix very limited ypublic tranypurtation. Juan lived ¢p 2z farw
whers his {aoily rsigsd crops os wall as livestock.

Juan's provlams degans when bis stepfsrher myved in wilh
the family when Juan was ogly three yoars of =ge, Juan never Xoew
b1 birth {atbher nor doas pe have apy ldex where he is. Juan lived
at home with bis =mother, =stspfatbax, and three stepsiplings wWha
werts born g5 @ rusulz of Juwan's wmofbher’'s urion with Juan's
stepiatber.

Juan's mather vwag a housewife who also on pocersioy worknd
autsida of the horé =25 a dowestic, Jun's stepfather was B retired
sorgeant 1o the ray wha worked raizing the crops and livextock on
the famdly farm.

Juszn completed giz AYeara of education in Henduras. He
enjoyed going ta scheol and did well. He bapes to caontinpe his
studies and gventpally wants teo become an attorpey.

. Juan's @ifficulties with his stepfather begun almast from
the Lime that hig stepfather moved in with tha famsly. One of the
first pemaries that Juah hax of hix 1ife with his stepfather was
being Prutaliy beatsh b¥ his becapse Joan wet the hampmock in whickh
ha slept. The: sztuggoggg?}} derariprated thersafterc. Jnan's
stepfathey ::eei—&y ghused him on & regular basis,

Juan was required by his stepfather to verforn e£xtreaely

» GEgpiiEw i Mazrch 12, 1958
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STrenucus work oo tha famlly farm on & deily Dbesis.  Ha wag

required to do everything {rom cutting and bringing in woad to
teking rcare of the livestock, Any tima hem failed ro meet hisx
atepfatber’s expectationy, be wonld be hrukally punished. In facﬁ,
Juan's stepfather's punishwent can only be charanterized gz
Tarture.

Juan gave sever:l arxamples wf (he wmanner iz wihich his
father wauld ahbuse hia. ©On pne oCCasion when Juan Way seven yoars
of aga, ha ¥as ordared in take cars af the cattle. . luan attemdied
te ride horscbhach in order o cuorril the animal. Rowever, due to
rig young age, ke bad a very diificult time ia‘fmntrallim thea
cattle. AE & cesult. Juen's stepfather order=d him to Xneel down
on the gronad while he plaved 2 rock on Juan's lLiead ang beat hia

—with -2 belt. On other occasineg, Juan's stepfather wnnld foree hia
to kneel an corn faor about 30 aiunuteg or on the flaor for three
hours. He would farce Juzn to kneel while the sun was diregtly
ogerhead, arcund iha noan hour. .

Juan Wwag constantly fovcad to &a chores even throunghonit
the zcboal dav. On one occagion, he wag ordered Ly his stepfather
to ocome home during the lunch break and give water to ane of the
antmals. Jpan case hoge as ordered but hecame busy duing other
chores that alsa wvere reguired @f him around rhe home. Az a
result, he forgot to give water to the animal. Jdpan ceturaed o
gchoal and thereafter remepborwd the prdar that bad basn given o
bim by hix stepfather. Juan, abviocusly digtresszed, lamediarely

A e 5 Warch :2, 1994
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ruzhed hoBe Lo give the phimal water, Jnfortunately, while he was
doing 30, his srepfeiher arrived and found our that Juan had
forgotten to pbey his instzuctlons. Jueh's punishment on rhat
oroasion wax Inor his stepfather to brutally bent him with an
electrical cord. Juan damonstrated to the Court a very visible
scay left on his Iepg ap a reswl: of g2xd beating. Along with belts
and electrical cords, Juso's Stepfather wauld alsa regqularly hegt
Lim with a wet lasso.

On. another necasion, Juan's steprather bad gzdered Juan
to go give water o the caitie. There wias a newborn calf areng thue
livestock and Juan's srepfather ardered him to be sure and not iet
anything happea to the young cal¥f. Hawever, when Juan WRRL to give
wator to the othar livestock, he was unable to contrel the calf who
Eagan to get inte the weter without Juan even reslizing It. By ths
time he realized what wias going an, the calf, wha was unsble bg
swim, bad already gotten ¢oo far into the water for Juan 50 be ahla
te save ber. A5 a result, the calf crowetd TTom at First was
extragnal?' fearful about what might happen to him =25 a result of the
inclddent. Ee thoughi for a long whils and t;hereaiter decided that
perhaps, siﬁ‘:::f_?gt w3 oot actually his fauit that the celf had
dz;mn!, the kitepfather waonld not ponish  bim  too tarrilily,
Dnf#ortupately, Juan was pot vorreckt. His gtepfathaer first struck
bim in the face., Thereaiter, his stepfather picked him Op and,
with the 2eoquisscence of Juao's own mobthar, contipued to punish him

by sevarely beating bim. Thereafter, Jusn's slepfather and sather

A TR & Karph 12, 1938
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lucked nRim up £OT ong week 1D a roas. On at least twe davsd, Juan
was giver, no Ivod. The oaly Femsan Juan eveatnally 7ot oul aftar
that ona weak perisd wag becsiLse an uncle of his Jet higm out oFf thu

£onm .,

Although Juasn's woiher apparently attespitad (o protecr
Juan 1in the beginning, after Jusn's stepfacher best nher oo ane
ccroasicn she not only permltted Juan's stepfather fo ahksa Juan Hut
ske alsc even encovragef him to de so. Moraogver, she would often
encourage Jusn‘s sztenfathar to punish Juan cven more than hisg
stepiather was &lrsady puplshing him.

Anorg the other favarite tschoigues ussd by Juan's
srepfather teo abuse hin v;*xs t5 haong Juan {rom the meilipg by Xhis
fwet. Additionally, Joan's stenfarher would force Jusn to rerain
sngpendsed. by placing his bhapds or the flonr and Eis feet on the
wall. Juan wonld have o very diffionmlt time reeaining iz said

N R h ey I ESY
positian, however, Beery time ha fodl down hiz stepfather would

s STug-eR,
&m beat him and paka hip gpet back up, Az a result, Juan

indicated he actually preferred being hung by his feael frvm the

034
p-12

ceilling because thok was not as painful for him ag Lhe other pethod . '

of gortura.

, Bz a regult of Juan's abuse by his stepfather, Juan often
faund himself sieeping in the styests. #lz wpuld also bs foreed to
o to school in his hare feet. It was not until he began Lo work
at thé age of 12 that be 2ctually vas oble to make wnonrgh mpoey Io

tuy himself a pair of shoes. Honethaless, Juan’s stepfather wauld

A EEEEES 7 ¥arch 12, 1588
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g s far ay to steal from Juan the npney rhat lhe made on his own.

Juan's stepfather Was bever nice to him. As nugh a2 he
2bused Juan, his stepfather ponetheless never sistreateq his own
children., In Juan's apinien his srteplfather wapted him to bae his
slavs, , .

Despite the abksp, Jian did wbat be conld o rry %o
appease bls stapfather., Ha wuld ofian clisb wvery tall coconut
trees, oven though the height af the rrees frightensd him, in ocvder
to get the eoconels to sell =52 that ke conld give somc extra 'iqney
trr his stepfanﬁer. Howevatr, hix stapfather apparenti? nnly uged
the mroney to buy aloghal.

On thoze ooccasions when Juan wonld seek 5008 type of
ralzef in the streets, his f--gpﬁi";ntner sauld se;var&ly punish him
onee he returned hoxes Jenerally punished bim bP eitber
‘suapending bim from the ¢2illig by Rizx fest or by forcing Jusn to
remaip susgended by standing ca bis hapds with bis feet Op op the
wnll. Juan did not bave any family menbers whom ke eoudd rely upon
to cffer him protestipgn from his st/&pfathe;. A% hay been nﬁfjdﬁﬁ'*%
haz never known the whereabouts af his own father. ,xs bas .
nog:ed, hiz mother, instead of protecting him, actveily assisted his
sezepfather ino the abuge, Jnzn dees have grandparents who lived
naarky. However, his grandeother ix 14 ber late gixties znd his
grangfather is in his mig-zeventias. Juan's grapdparents are krasil
and, a5 a resulk, Juan was actually coneernsd sbout their safaty in

that he frared +that {Ff they attespted +to protect Jran, nis

p R e Foreg B March 12, 1993
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srpplrather waulrl hares them. Furthermare, dua to tae isolatad

patnre nf the area 1ip which Juaa lived, there wers re veliaf
agencias OY othor guvernnental cuthnrilbiss that were curnassible to
Juan from which he could seek protcction.

Gn August 18%th, 19%7. Jusan panagad to convipee hig
stepfather 16 ullow bim to atitcnd a birthday party aleng with an
upcle of Juan's. Qo the way bDOme from the party, -uah and his
vpele witoossed 2 genlleman, Santos Manzaneres, pleelag the body of
anotber wman oo a tallread trock. Apparently in Rogduras 1t is
comwun placa for persens tn do 54 in order ta Eake murcders apbDear
to be accgidents. Juan apd hiaz tncla recngnized Hr. Manrzaneres in
that he lived in their tﬁwn_. Aéditionallg,_Hr._Ham:mares clearly
zaw Juan and bhig uncle, As a result, Nr, Monzaperar ran efter Jusn
and hig uncle, chaging thes with a machete. Jusn ig canvinced that

o3 Ffi3y1%, T
' Mr. Hanzasneres goal was to kill both of them. Bowavgr, Juan and
his wuncle ware able to eicape fror My, Manxaneres by zunning
throegit a bansgsa plastation that Juan Inew well dne to hig wor¥ in
agxiculture in tho aren. )

Juan and hiz uncle weak inte bhidlogy in Juan's’
grandfather's home. A friend of the faniljr’s, Haximn, m&r—'z“
ot and told them thyt Hr. Manzénerss was going to kill them L€ b
found them. Juan 2nd his ancle were very frightened. Juan and his
uncla were both of the opipinn that they botk necded tn leave

Honduraz io order to gave their liv=s.

Juan left Bonduras with hia uwnele ghortly thareaftet.

A EEEEES g HMarch 12, 1993
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The twa travelled first throuygbh Gunatemala where they were for
approxipately Lhree days. During that peried af time, Juan hever
had permission fto live or work in that country. The *wn then
travelled an to Hexiceo. While 1 Mexicgp, Hexlecan lamigrarion
cificialz attempted to apprehend bath of them. Although they were
.ahle ta arrast Joan's uncle, Juan managed {0 ascepe. ?hereaficr.
Juan endad up staying with 2 farily ke met iIn Mexico. BHSowever, he
felt wocanfortable stayving thera becanse the family apparently bed
linited means and several ghildren of thelr own to care for. Juar
d{& not wisk {o beecome a burden on the family angd felt that he
needed ko meke some type of life for himself. Thus, be left thad
family 1n May of 1997. Before leaving, %he wother af the family
inguired of Juap where he intepded to go- A:ftar Juan informedq her
that be intehbded to go to & Xexican border town, she mdvised him
that be wnould be safer in the United Stateg where the goverasent
protects =minors. Juan obtalned sose work in Mexzico and svéntumlly
wax nble to aake hiy way 10 the Tnited Stabtaz.. ¥hile in Hexien,
Juan never bad authorization to live ar work there-

Shartly after coming to the United States, Jusn was
arrested By United States lmwigration cxffieials- In that he was
arrestad 2% the sape ting that the Sexvice agentz ware apparantly
arresting sode Hexican individiuals, Jnan was ahle te pass himselt
gif a3 buaing Hexicen and was tharcafter raturned to Merico by the

Imnigretion Servicua.

Juan lmmediztely returned ta the Dnilted States and was

A S 18 March 12, 1958
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sgon atter once agaln arres-od DY the Sarvize. 0o thet sartaculsr
onnazian, although he trilew o pass himselE off snee agéin =5 &
citizon of Mexico, the Serv. e Agents were ablas to oabtaln irom RKim
his true idemtiey. Joabn Rad previnusly lled to the Serylice about
his nabfve country eod aties ted g lir onr a second neocasion zbant
hiz patlve cpuntry becavse b truly feared rerurning to Honduras.
Since bis arrest by the Immi retioo S2rvice ip June of 19%7. Juan
has Teaainad in Service cusi:dy.

Juan fears vetural .3 to Honduras for veridt: reasans. Re
fears turther abuse by his stepfather »f Lo were to TRLLOYD to
Honduras. Additinnaliy, he !: zfrald that Hr. Yanzaneres will harm
him, Dues to nis [ear of Tis stepfather, Jusn guite hopestly
{nformed the court that only €1 140t would returp to live with bis
stepfather. Thus, due to Jua s fear of his stepfather as wall as
lack of family manbors #ble T4 protect him and pther resonrces,
Juan fears that be wuiil be carced ta live in the streets Af he
returns to bis country, As a street ¢hild, Jean greatly fears fer
hiz safoty. Ea beliaves that 3o will be victimized by ather stresat
children, gangs, and, wmare impaTrtantly, the-pclicg. Juan does bhave

| an aunt in Hexjico. However, e does not belijewve that he would be
welesse 41 her hako by her husdand. Haregver, Juan fears that the
same type of abuge rhkat he sufZered at the hards of hlz stepiathos
say be visited upon bim hy hiz aunt’'s hasband.

2lang with zhA giffienlties that Juan encountared while

living in bhis countfy in terms of being ahle to even communicate

A EEEmEe 11 ‘ March 12, 1948
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with thz au?hv;rit_tes due to thelr lack of prezence In Wiz town,
Juan was also grantly contrelied by his stepfather and thus,
particularly dus to the lack of mess trangit ip hiz town. unable to
have any access to sny sutherities in Honduras in order ta report
to thew nis stapfather. Furtheroore, Juan £z of the ppinion that
gven if be were able to report tha matlar za the antharitfies, they
would pot belinve bim ia that he is oaly a child. FTurrcherpore, ha
yreatly fears repercussions from his stepfarher $3 the svent thar
the antkoritiez actoally failed to prokect bim. Furtheseore,
althongh Jusn dié maks sOpe altedDdis to Irave his howe in Eonduzras
befars actoally leaviag his country, he Iadicated that dus tno lack
of  resgurces, he was naver able tn successafully leave,
FPurthermorc, on thoses occasions when hp did atiesmpt ce bur failed
ta Yeave, ke was brutally punisdhed by his stepfather.

Tha docmmantary evidenca prexented to the Court by Juan
corrobarates to a great artent his textigony conterning protective
of or, patter xzid, lack therenf, for streaf #hildren in Bonduras.
4bg dacumecntation i raplate with repovts thet indicate thar strest
children in Hondirasz are subjectaed to 2 life of drngs zod aleobol.
Furthermore, they are often exploited by adelts and farg:td o
ergaga in  illegal =xetivitiss such as  the drug trazde and
prostitution. Hore problematic, tha autharities, rather than
prateéting thege children, are mare often likely to actuyally pbusc
thex and, in =mapny instances, go so far a8 fo worder thes.

Furthereare, apparently there are sozme grougs in Hopduras thar are

A EEEETTEEE 12 @arch 12, 1998
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affiiiated with t_fm rilirary that also are engaged in Aagienntipg to
¢lizm inace)hyn?urjdé;?n{g‘,atreet childran. 7de doouwentary ovidence
further indicates that zanry of the children who live in the st:a:er:;
aze thers dpe to their acrtempring Lo escape domestic abuse.  See
Group Ezhibit 4.  The west recent DOS report indicaten that
Bonduras bas passed legislation ,..l?étanded ta protect children whe
are the victins of ahum,ﬁsr{gtﬁ}%lan tha game rceoorts indlcatas
that police epd members of the geoeral sopulation conticue o
engage in widespread vinleace agiinst streef childron. Ssa Exhibit
5. Ferthecrmore, in general, the docunsniary evidence before the
Court l1pdicates that the azlitary, police and judiclol system in
lionduras is extremely corrupt and that nembers of the wmalitary and
police engage 1n widespread abuse wWith iaapunzty_._ Be2 Group Mihit
4, Tahx 1, 2, B, 13, 14 and 1&. Zec -aiso.»fglx;i;;;tf—éz—" :
et e
Statrpment gf the Law

Tha Biboroay Seneral throngh an Ismigration Judge eay
grant asylueE azx a Better of diseretionm to ap individusl who 3= a
refuges as defiped in the Act. fThis provigion defines o refugee as
a person ¥ha 15 unahla or tnwillling to coturn te pr is ubable or
unwilling to avail him2slf pr hetself of the protectipn of that
country beranse of parzecution or a well-founded fear of
persscntion Dn rogount of race, religion, nztignaliry, nembership
in a partisular amsaial gtmm oYy politieczsl opinion.

In efining pergecutinn, the Boeard of Immigraticn Appenls

{"BIX"”) has held that it iz 3 "threat to the life ar freedom of ox

A REEDTE 13 March 12, 1998




& e

\_ e’
PER. -09' 00 {WER) 19:34  EL THX{IGRANT ADV £TR TEL:1 30§ 576 5273 B 13}
Jan 12 90 1i:leas Seeven Lang (8561 <425-923%F P.4

oo
the inflletion of suffering or bare upen thosc whae 4differ in a way
regardied "Q?égf%ic;:ix:e", Mattegr of Sanchez snd Zscobar, 19 Ikn
Dec. 276 {BIA 198%), cuoring frpm Cardera-Foneeca ¥. INS, 767 F.z24d
B 14%2. "...[21jt 1s oppression which is inflicted on graupx ar
ipdividuals because of The differences the persecutnr will pot
“tolorata.™ Matier of Haldonado-Cruz, 19 YN Dec. 505, 513 (RIa
1983}, gueting frop Hernanges-0Oriiz. v. INg. 777 F.2d 30%, 518 (9th
' Cir. 18BI).

In oxrder to  establish a  “well-founded fear” aof
paraecution, an epplicant must xbkaw: {1} that he possezses a
belief or characterisztic a persecutor soeks to oweranme in others
by means of puokricshrent of somce sart: {2} thst the perazscutar is
alreagdy avere or could becowme avere thai the appiirani posseszes
this beliel or charactaristic; ({3} that the persecutor hams the

onpabildty of punishing the applicapt; and (43 that the perzacntor

has the invclinatiob teo punish the applicant, Matter of Mogharzedi,
18 I&H Dac. 438, 448 {BIA 1987); KBatior of Rensts, 19 I&H Dea. 211,
2286,

The Onited States Sum’_gwt hﬁ@;h"sl‘g; 2&_}:35, the well-
founded fear standard reqnireg eﬁ-amfﬁat a fear uf persccutiom
is.baspd on the reasonable paxssibkility that such hars would pocur.
INR v, Steyic,. 4R7 O.3. 407, 424-425 (2884,

The reagonrable passibility stapdard hzs bheen further
vefised by kthe "rezzonable parson™ approach zst forth by the Pifkh

Cirewit and adapted by the Banard, Onder that appreach, an

T ‘ 14 March 12, 1998
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applicapt for gsylum bas a well-founded focar 1f he demanstraies

thul & rteasonable person in s=imllar circumstances would fear

pursecution. ¥attar of Mogharyaht, 19 IIN Dec. ar 4435; G_uwéz%é

FPlorss «. INE, 7B6 P.24 1242, 1249 (5th Cir. 1986},

Tha Board ackoowledged ia Mogharrabi that a reasohable
persnnt 2ay foxr perzecution soven If tha likelihcod that it may
occur 15 significaptly less than e clear probability. The Heard
nae alsa beld that the applicant doas nnt bear the unrzazsomable
burden ol astablishing the saxact meotivatisn of the “persacutar
whare diffarent razsons far yactiOns &re paisible.

The Supresme Court and the Fifih Circuit have held that ah
applicant may submit elither dircct ar circumstantial evidence Lo
establish tha motlvation of the parsecutors. IRS w. Flims-

Zacarips, 502 .S, 478, .483 (1992); Rivas-¥Nartiney v, IS, 997 ¥.2d4

1143, 1147-1148 (5th Cir. 1993). ©Hodever, an applicant need nat

sbow canciusively why the persecntion has cccerred or may oceour.

WMD?I 328? at 5; Hatter of Puentes, 19 TLH Deo.
ur avq
at 652 he Tnited Bations High Commissinner for Refugees Handbook

72
aon  Prpoedares  and Criteria for ﬁatminiug z@afugae ,S;_atus' £
———— ——— T

o

;:E

("U.¥.H.C.R. Eandbggk™) states that a Combipsztion of minor actinng
taken against an Individual may amcunt to persscuticon even whers
sach ndividual fneident in and of itSelf aigdt mot. A seriex of
saellor incldents aay, if taken together, produce an effent in the
mind of the applicant which would reasornably Juzslify a claim to =

well-founded fear of persecutinn on cumulative grounds. Hapdbook

15 March 12, 1988
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ar Section 53. Additiomally, the EBandbookx {ndicates that in

determrining wherther or nobt 4 winor gualifies for ratuges stakus,
his menpts) devalopment and maturisy busk be Laken (9td acconnt.
M e .

U.N.H.C.R, Hamdbogk at Scctaen 214, X -

Tha BRagard has iprerpreted the phrase “parszecutisn  on
account of mnerborship 3In o particular roelal gsrour™ b9 masn
persacution that 1B diracted toward an individual ¥hg i 38 member
of A grouw cf persons, all of whom sghare a covacn Immutable
chagacteristic. Matter of Acosty, 19 TE¥ Dec. at 233. Yhe romoon
charecteristic that defines the grcup sust be one that the mzshers
of the group wiiher caopot ohangg ar shovld pot be reguired to
change becanued it is fupdamental tp theix n}dividual identitsins ar
CWC%_ Ffii (10

The apylicant may 2150 show statutory.eligidilitiy foo
asylum ky establishing that he wag pargacuted ip the past on
accouwnt aof oege of the grounds enumerated in the Ack. Mabter pf
Chen, 20 I&EH Dec. 15 (BIA 1989). If it ix determined that the
appiicmﬁ: hag agtablishad pasat peraecutism e ghall ke prasomed
alsgn to have a2 well-founded fear nf persecution vnless thse Serviece
gemonsirates by & preponderanca of the evidence that since the timo
the persacution pocurred, conditjons in the applicant’'s country
bave changed to =surk an extent that the applicant no iong has a
wall~foundad fuar pnf being perzecytad if he were to return. B8
C.F.R. 20B.13(b}{1){I}; Matter af Chen, guprz. If an appiicant

establighes that he has hean rer2ecuted in the past, a favorable

p T 16 March 12, 19%8
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oxurcise 0f Ji140T=rign RAY be wWarrapred oYy Domapisarian Cel3ons,
even if thers iz litile likelihowod of futura parsecution.

An application faor asplum is alsa considerad r.:; b+ a
reguest for withholding af remowval. ¥ithholding of Temnval 1s
mandatory 1f the Court determines that an applicant's life ar

. [ e et VTP SN S AN
irendom would be *hreaataned in tha csountry of depo;?tatinn an
acnount of race, religqion, notionality, memberszhip in a particular
spciel group or political opivion. IXWS v, Stevic, 487 §.5. 407
{18847 .

o establish cligibility S0or ¥itbhbhnlding of r=moval an
appllisant must show 3 claar prabahility f:f persecution in the
country desigonted far removal. Thiz clear probabiliry standard
requires 2 showing that it is core 1likely than not thar the

e ) i :"9 o e Jesy
dpplicant wonld ba-sabjectio-persecntion on account of ome of the
nbove enumargtad ¢rounds il ke wora reitnrned to rthe country from
which bo seeks withhnlding of remaval. Ig. he ¢lsar pr iliry
gtandard is wmore difficult to Beet than the "yell-founded fear of
mersecutlon” standard for asylum. JIBS .y, CardarzpeFonsecn, 480-0.4.
- &t 43Q; Marrewx nf Chen, supra.

. Az applicapt for asylum bas the kirden of proof to
astablish & wall-fgunded fear of persccation. Hatter of Dass, 20
128 Dec. liﬁ, 124 {RIE 1889). Bosrever, ao applicant's opwn
testizmony without corroborative mvidencs aay be sulficient ta prove
&2 woll-foundad fear of persocullon where that testimony s

belisveble, consistent and sufficlently derailed to provide

A B 17 ' March 12, 1988
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- plausible and cobexent account for the nasis of the f=ar. Hatrer
of Moqharrahki, 19 I&¥ Dec. at 43%.

Findings o the Court

The Court faivst f£inds thet Juan wvax a crgdi’hla ¥itnoss.
He testified in a clear and farthrighe na_nm,";i;w:;timmy was
believable, consisient aod sulficientiy detailad te pravide a
plausihle aad <oherept sccannt for the basis cf his rcequest for
relief. Puarthermors, nia testimony was, for the aost parl,
consistent with bhis application for asylim and turther corroboratsas
by the documentayy svidence thal he offered to the Court.

Turning to Juan’s reguest for asylvm, the Cour: Finds
that JuaPr clearly bBkag been pergecuted in the past by  his
stepfathar. Be was beaton snd thftured by his stepfather on a
mumber of oocazicna and said actiops rise tn the lawvel of
prreecntion. As Jeapnfs onctodial family meaber, Joan's stepfathex
apparestly belisved that be bad the right ¢o ahuge Juan in that he
was A nimr, holpleds child ¢cver wham he had control. ke Ju.az_: put
it, he epparenily balieved he had the right to make Juzn his

2
slave., :D'N-* NI
' - Brarting frem the age of £enr, Juan's stepfather engaged

in & pattesn and practice pl abuaing Jusn np = regular basig. His
gicpfather wmas alsg awarae that as =2 mingr, Juan had po real
resQurees to protact his, lﬂditianallsr, ris other acustodial
parant, Bis patber, joiped iz the abuse. Purthermgre, Juan was poc

A EETIE 18 Harch 12, 1993
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onty emotionally but physically isolated, Az o result, he had oo
rzal supphort system to depeod upon. As @ small child, be whvicuslw
had vwvery limited eonnowic rosources. Purtherpore, he ‘vas
ph¥sically isnlated. ‘There was an absence of police prolection in
Dis aresz. Furthermore, ontzide of his elderly grandparants who
also had very lisited economic as well as physical resontces, Jnan
had no othar fasilly open shom he could depend for protsction,
Juan's fears aboul bis grandparants awn lives being Lhrzatened by
D13 Stapfather warc ciearly well takes, due ¢o the aanner in which
Juan's stepfather abusad his mother when she s2rly on trisd o
protect her son. Thus, Joap had no resourdes npon ¥hich He conleé
depeand To proteet timsgelf and Juan's steplather was clesrly aware
of the gitvatian and thus raeadily shle and :imzlﬂwed to aboze Juan
as a result thercaf. AdAitiensliy, JUAR's being 2 minor child
withoyt any respurces was a nitouatioh or characteri=ztic that 'ha was

. powarless to change.

' - The Service hag argued that Juan conld have sought pokice
protection. First, the gitu=tion in which Juan 1ived vould bave
made that very Aifficult. As has been wnrad, he lived in 2 wery
rural and igclated aren. Therz ware no authorlties sround to
pratect him, His town was pot the Dnired ftates wherae 'J;mely S

needﬁg‘? pigcé?n;gwthe phone and bhave the child protective sarvices

at his doorstep. Additicnally, &= the O.H.B.C.R. aandmobf'""w

inztructs the Covrt to do, it wust bear in aind Josa's particular

age and rerme aof his uental state. Ahuserg nre ahle ta =Iert

A CEpmEss 19 March 13, 1998
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tremendOilZ poOwer Over pegpls and, particularly when that sbuse
starts with & person when thal Dersop 15 noly a2 sxall child, thet
victim of nbuze iz incliped to fanl totally belpless. That
scenaria explaips why, for example, otherwise bright, wealthe,
prufessional women in thig countT¥ put pp with spousal abusel
Thus, the mﬁnar in which gu;p;s stepfather terrorized bim from the
vary vounqg age af Iqur nade ,;.tﬁ;ll that mare difficult for Juan to
have Lhe courage to seck Ut any type of protectica. Aand even af
he did bave thm courage, as has bean noted, he bad vary limited
resources. Agatn, we are not Talking about 2m adult who cowvld just
get in blz car and drive to the bearest city to register a
cemplaintg ageinst one's stepfather. We arre calking abant a wery

I AT A T
frightened, tezmrizad)helplesa chils.

The Sarvice has also pointed ta recent leyislation pagges
in BRopduras whose goal it 1x to pratect ohildren zneh az Juan. Euot
as Juan has alsa pointed out through his attarney, the sase
docupantation spe3ks to the ceaplete lack of protection for street
children in Honfuras apd that the evidence indicates that many of
those children are strest children ﬁu; Ena‘;fi;air caming From AR
abasive home environwent lixe Juan's, fhat indicetes to this Gonrr /A
e authoritles are eat really interosted in taking care of the
probles bhat cauxesn ghildren o turn to the sireet but, Tathez, are
pore interested in t.alcingA care of the children who they see s
beipg the problem by abnsing and even killing thom.

Farthernore, the docnseotary evidence further indicates

p CEpmEE z0 Warch 12, 19498
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that despite whatever laws may be Inmposed ip Hoodiras, £0Y the most
part the courts, palice and authorities in that gQountry are
extremscly lnefficient and incompeatent at best and, 28 ‘p,a.lf. been
noted, the police and autharities regularly engage inp abuging
children ¥hile the gourts are unable or ovnwilling to ractify the
sityuarion. Although laweg may 26 io placs for the mast park it
appears that the authorities in Honduras are ookt jnterasted ip
enforeing them., 3Additionmally, givan Than‘s stepfather = gtatus 1n
the military, it ls more likely that ths authorities would he evon
legs interested in mszisting Juln with any complaints that he may
nave brought agaisst his stspfather.

The Scxrvice has alse made referenca ta_ Juan's failore o

seak ghelier slgewhera in his caunt:c?M B‘?.:?ﬁg again ve most keep
inp mingd the memtalily of thir young, terrorized child. Piret, ba
feared thet Nis stepfather would come after him and obeviously Juan
bad good rezson to fesr. Eonduras i8 nor a very big country asd
-particnizrly if hiz stepfather Xoew pacple in the military, it
weaild pot ba yery difficult for him to lacate Juan. Abusers in tha
- Dnitesd States do it all the time, It wuy ta):e-‘a while hut
evantually thay generally succees, Alsc, Jnan did make some
artemptx to move hut was saverely ponishaed.

Furthermore, with what exactly wes .Juad supposed to
relocate in his country? Az bas been poted, Jusn had pa real
reguurces, no family or friends who could assrist him in his

attespis 1o relocata. Where pzectly are we to expect this child ko

r G 21 March 12, 1998
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go alope in Honduras and live safely with a2 waniac stepfather an
the looga?

In sus, the cCourt f{inds that the reaord bhefore iv
establisbes that Juan has suifercsd past pergecurion ot acocuunk of
bilx soclal grovp aad that the govermment in Honduras 16 unwilling
ur upable te aagist him. Parthermare, the Court finds rhat he ﬁad
reasan to belisve that he would be persecnted nn matler where he
want te in Yondurss.’

Turaing fo the guestion ef future parsenption, Juan now
believes thar if he is retinroed to FHonduras, he will suffer pot
anly future porsecoution by his stepfather x:n.at that e wilt alsp, in
argdar to Escape such perseqution, ba foread to live in the streets.
The Conrt finds that Juan certainly bas a well-founded reazon Lo
faar future abuse at the hands of his stepfathar gilvanr his
stapfatbea"é previcun abu%e directed Towaxd Juan, Fortbersore, thse
Court Fings that Juan's stepfatrher [':gé 3mmére£3£§£ﬁ o abusa
him in that he we2 glready able to do 50 in the past zad get away
with it. Furthrrmore, he would be fnrther inclinsd to abuge Joan

in retalimtiop £67 Jun's fleedng from him.  Additionally, in that'

dean's stepfather would zee that Juan ¥Waz eaven zore halpless 9%3
that he bad atteapted to zmcsEpe Dot ¥as unruececsfnl in his
attempt, be would be all the more ROtivated to continue his abuse
of Jumn, Purthariors, the record indleatas that Juan'‘s chances of
beipg pratected in Bemdurag are no grester pow 1¥ he returns then

when e fled his zountry appruximecely a vear ago.

PR e 72 Harch 12, 1998
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In addition, there is 2 wvery real likelibeood that Juan
will now be lLaced with living life on the streets.. A= hag, heen
notad, he qguite frankly L&sttifiéd thot only an idict wquld return

D S iTn

to live w%ith hix stepfather and this @}wt cortasnly agrees.,

Aowever, wh2t are Juan‘s options?  Juan belietes that hig

graadparents are too nld and frasgile Io oprotect him snd, as h;:;s

alraady besn discussed, glver Juan's ztepfather s simise of Juan's

matHer For attempting to erotogt Juan, one can anly conrluds that
the same darp woold come Lo Juan'’s grangparents if thoy artsapted
to protect him. Purthermare, bov hard wonld it be for Juan's
stepfather {0 tragk f#is down st his grandpu.:gm_s? addirionally, as
bxs beenr discussed, Juan rahnat  expeet profection fros the
authorities. In the aohsence of any other family or irlends to

P:étecrtmbii';mi't does appent that Joan's only option would be to

liee on the streats. )

- Homavwnr, ap the documentary aevidence amply desmsnsirates,
ax a street child, Jpax cartainly bas reasod to £ear persecution et
the hands af the autharitles. A3 hag deen discuss:&&;ﬁ%e ;tgael
childrep in Handuras are regularly victimized, physically and
exnkiopully abused and murdersd by the anthoritiez in that country.
tace again, the only way in vhich Juan would ke able ro escapae that
situation, changs that particular charactexistic, would he to go
hack and fack perzecution by his stepfather dus to 'uis statuz as a

mincr with no resonrcex.

Thng, ii iz clear thakt Juan raslly has no choice. As tha

i mEmeETTr 23 Hareh 12, 199B
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Service ba® pointed out, it is true that ¢hildren 1in the Uuited
Statee are adbuzed ns was Jpar all ths time.  Haowever, ths hig
gifference is that nere wa de have a mechaniszg in placu thaﬁ
actually rescues children from snch abuze. HOT only do we have
laws op the books —— we have laws that are zeslonsgly snforssd. And
although there ars streetl children in this country, thay canﬁat
bhegin to coppare with the situation af streoaet children in Honduraz.
A&ditia@lly, this Court can only¥ hope that the authorities in this
coustry ¢dc pot participate in tha victimizatinn of those children
ag do the authorities in Hondoras.

In psum, the Court Zfinds that Juan possaszas a
charactariztic f£or wbich =2 pemacutcr,h hin =tepfarber, has
persecuted bhim in the past. Farthersore, the Court €inds that
Juan’s stopfather not only bas-the capability-of punishing Juan apd
ez amply dﬂcmstrnted his inclinztion ta puniszh hiw in the aat
but, moregwer, iz incliced Te  puoizh b.;*' in the futnre,
rurtharware, tha Conpt fimdd that wvare taa ot ratorn to Eondoras,
ha would wost likely become a stroet child mngd, as = result, alag
be 2 merbar of a soclal grouy and, heace, fmve 2 vall-foundsd fasr
of parsecution by the anthorities in his country as a result.
additionally, the Court finds that & reasnpable parsan in Jusn’s
case wyould fear persecntinn in Ropdures no matter where ha vent to
in that comnbry to live. ¥oe Court would add that particularly as
a styeat child, thers is ng plece in Bcn;_iuta: vhare bhe would be
2hle zo £ind safety. The Tourk fipds additianally that given the

PR 2A March 12, 19498
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rypae of hellish l{fe that Juan was subjiected to in his country in
the pagt, a life wherein he preferred to be himg by his fent from
the ceiling rathar thag be suspebded by standing on hix b;nds an d ';:Z
tiavipy his fert in the alr, szid persecution iz the type af
persgciitinn that the Courrs had in alnd when they beld that 1t
wouid ke npprapriate o grant zsylum ’tu ag individual in Jusn's
gircumgtances o the bagig of hpanitatian grounds, Hoaathelwesgs,
the Couxt fnrther fisds that desplie past perszecntinn in this case,
ke ¢learly bas n well-fponded fesr of porsccoution both by his
stepfather ax @ result gf bis being a4 Binor ¢hild previonsly abused
by = rnstadial famwily meaber wop has oo place to seak szhelter.
Furthermore, the Court is sa2rizfied that the government of Bonduras
would be unwilling ¢r unable to pretsct Juan. Purthermore, he has
a2 well-founded fear af futura persocuiian by tha mutharitiss In his
countyry B8 & result of hip becoming a membher of the gocial groop of
street cnildrexr in Hondurms, Tius, the Court £ipds thal Juanx has
demongtrated gtatutory eligibilibty for anyimm bzzed hoth on past
persecution ag well ax a wall-fyunded fear of future parsecution.
Az to whether he Berits sadd relief in the Cogre*s:
discretian, the Court finds that thore nra:m negative fazoctaerx in
the cnse at bar, such as wonld precinde the Court from axercizing
fgrorahle disexeiian in thig case. ’rhze:reiors’f-tr:t:g C-:lll}rzlj ;mds that
Juan fi8 both statutorily eligible for asylue and deserving of said

zelief 1n the Canrt’g discxetian.
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The Court [Finds that Juan is yesovable porsuanl to
gpction 212(a){6){A}{1) of the Immigrerticep ﬁ‘gtionaflé;-?;t Tar
beitg present in the Uoited 3States withont boing admitted o
paraled andior for arraiving in the United States at any time or
FPlace other than az dezigoated by the Attorney General. The Caovrt
Ifurthaxr finds that Juan ig staturorily «ligihle for and d.a’;er&i.ng
of 2gylum in the United States. Insafar os the t:nurt‘ Las found
that he 15 eligihle for and degerving of asylum, 1t is not
uecessary Lo address bix applicaticns for withhalding of remaval ar
valentary departnre.

Acgordingly, tha fallowion orders wil) be entercd:

LROERS

i1 15 HEXERY CRDERER thal the x:.expcnd:&nt, Juan Carles
Martinez-¥ejiz. IS REMOVARLE vndec Section 212{2)(5)(A)(1] of the
Immigration & Hationality Act.

IY I5 PTRTHER ORDERHED that Juss's spplication for ssylus
e anfl iE harehy GRAETED.

. I 18 FORYHER DRDVBED Lhat thage proo § be and age
heraby TERMIFATED. , ] :

HAUGRARET D. BUBRKHARY
Impigration Judge

» EERTerRaETr | 26 March 12, 1998
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" 1J.S. Department ot Ldee Dec of the Board of Immigration Appeals
Executive Office for Immigra’ﬁéﬁ'Réview

Falls Church. Virginia 22041

File: ‘ ! Date:

Inre: JUAN

JAN 901989

[N REMOVAL PROCEEDINGS
APPEAL

— 4 T2 e/ o
ON BEHALF OF RESPONDENT:  PRGe Ntoyen) L4006 | Qb‘%/‘: N
ON BEHALF OF SERVICE:  Cheri L. Jores
Assistant District Counsel

CHARGE:

Notice: Sec. 212(a)(6)(A)(D), I&N Act [ U.S.C. § 1182(a)(6)(A)(1)] -
Present without being admined or paroled

~APPLICATION: Asylum; withholding of deporiation

ORDER:

PER CURIAM. Inadecisiondated March 12, 1998, an ImmigrationJudge found the respondent
removableas charged under section 212(a)(6)(A)(i), as an alien, present without being admitted or
paroled or who arrived at any time or place other than as designated by the Atiorneyv General,
8 U.S.C. § 1182(a)(6)(A)(i). The Immigration Judge determined that the respondent was eligible
and warranted asylum as a marter of discrerion. The Immigration and Naturalization Service has
appealed this determination. The appeal is dismissed.-

The respondent is 17-vear-old native and citizen of Honduras. He claims a well-founded fear
of persecution if returned to Honduras on account of his membership in a particular social group,
minors without resources who have besn abused by a custodial parent/guardian. The respondent
testified that since the age of thres e was abused by Nis steplather. when he lailed to carry out his
chores to his step-father’s satistaction. This abuse consisted of beatings with an electrical cord.
kneeling on comn with the sun directly overhead for long periods of time, hanging upside down from
the ceiling for extended periods of time. and deatings for failing down while standing on his hands
with his feet againstthe wall. The respondantindicated that there was 0o one to stop his stepfather
from abusing him. The respondent’s mother anempted to stop her husband on one cecasionand she
‘was struck by him. After this incident. the respondentrelated that ais mother neverattempted to stop
him again. The rzspondent did not want ¢ invoive his grandfather in the situation because of his




Emia
old age. The respondent related that he would sleep on the streets after many of the beatings. but
upon his return home, he would be subjected to further punishment from his stepfather. According -
to the respondent, his uncle helped him to get away. The respondent related that if he were to return
to Honduras he would become a street child because he could not return to his parent’s home. He
further asserts that there is no protection on the streets for street children because the government
views the children as a problem.

The Immigration Judge determined that the respondent had testified credibly regarding his .
stepfather’s abuse. She further determined that the documentary evidence presented to the Cournt
corroborated the respondent’s testimony regarding the fate of street children in Honduras. The
Immigration Judge also determined that the respondent has been persecuted-by his stepfather. She
based this determination on the fact the respondent was beaten since the age of 3. She further
determined that the respondent has a well-founded fear of persecution upon return because he would
become a street child. Based on the probability of the respondent’s becoming a street child. the
Immigration Judge determined that he had no resources to preclude further persecution from his

stepfather or the governmeny.

On appeal, the Service asserts that the Immigration Judge erred in granting the respondent
asylum because the evidence did not establish that he was a member of particular social group. The
Service further argued that the respondent has offered no conclusive proof that he witnessed e
B commit a crime and that he has reason to fear him.! Further, the Service asserts that the
respondent has not established that he cannot safely return to and live in Honduras.

We have reviewed the record, the Immigration Judge’s decision. and the contentions made on
appeal, and find the Service’s contentions without merit. We find from our independentreview that
the Immigration Judge adequately and correctly addressed the issues raised on appeal and her
decision 1s affirmed based upon and for the reasons set forth in her decision.

The respondentestablished a well-founded fear of persecution if returned to his natjve country,
as required for asylum under section 208 of the Act. See section 101(a)(42)(a) of the Act, 8 U.S.C.
§ 1101(a)(42)(A); Matter of Acosta, 19 1&N Dec. (BIA 198 ). The Immigration Judge properly
concluded that the respondent established that a reasonable person in his circumstarices would fear
persecution on account of membership in a particular social group. See Matter of Mogharrabi, 19
I&N Dec 439 (BIA 1987). Matter of Acosta, supra. As noted by the Immigration Judge. the
respondent was the victim of torture from his stepfather since the age of 3. This torture was so
severe that the respondent testified to the Court that he preferred hanging from the ceiling upside
down rather than standing on his hands with his feet on the wall because it was not as painful (Tr.
at 65). The abuse began at the early age of 3 and continued on as long as the respondentresided with
his mother and stepfather. The respondent was without any resources to stop the abuse. Moreover.

! We note that the respondentasserted that he also feared persecutionbecause he witnesseda murder
committed by a In light of our determination that the Immigration Judge
properly granted asylum based on the respondent’smembership in a particular social sroup. we nezd
not address this argument. ‘

[



the respondent lived in a rural area. which did not provide access to governmantal authority that

would intervene. This supports his contentionthat the did not have the protection of the government.
We further note, as did the Immigration Judge. that the respondent did not want to involve his

grandfather in the matter because of his old age. Thus, considering the respondent’s age, his -
resources and his inability to relocate because of a lack of resources, we conclude that the

Immigration Judge was correct in determining that the respondent had a subjective fear of

persecution.

We further note that the respondent’s fear was objectively reasonable.” Assuming that the
respondent could live on the streets, the documentary evidence reflect that the respondent would
objectively fear persecution because of the rate of street children in Honduras. In particular, the
Department of State on Human Rights Practices for 1996 indicate that the police are responsible for
torturing street children and a number of exwrajudicial killings. The report further indicated that
civilians and vigilante groups also participate in violence and the killing of street children. It states
that street children are also routinely arrested without charge and placed in small cells with adult
criminals. (Exh. 5). While the Honduran censtitution prohibits torture, the report notes that the
police continue to abuse street children. Consequently, the streets of Honduras would offer the
respondentno protection from the abusive home of his mother and stepfather. Thus, the respodnent
eablished a well-foundedfear of persecution. We further consider, as did the Immigration Judge that
the record contains no negative factors to preclude a discretionary grant of asvlum. Matter of Pula,
19 I&N Dec. 467 (BIA 1987). Accordingly, the appeal is dismissed.

FOR THE BOARD

(W)





